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Abstract: 

            This paper compares the political order—the electoral process—to the market order—the 
operation of the market—as means of organizing societal activities to maximize the values of 
those activities.  It explains the importance of the political definition of the structure of the 
market and political controls to correct market failures.  It also explains political failures—the 
limitations of the political process in fulfilling the “will” of the populace.  The paper describes 
the many ways in which the market order corrects or adjusts for failures or inabilities of the 
political order to fulfill popular will.  In this draft, it presents examples involving migration, war, 
underground economies and, more generally, the role of money in politics. 
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The Political Order and the Market Order  

George L. Priest 

 

I. Introduction:  The Matter to be Addressed 

In all societies, there are two principal methods for organizing the interaction of members 

of the populace and for allocating resources among them:  what I will call the political order and 

the market order.1  I define the political order as the electoral system through which the wishes of 

the citizenry are translated into actions of the appropriate government body, backed by the 

authority of that government to execute those wishes.  I define the market order as that system 

for the organization of voluntary transactions among the populace, exchanging resources, 

including human capital resources, of differential value and according to comparative advantage 

to achieve each other’s needs. 

                                                            
 Edward J. Phelps Professor of Law and Economics, Yale Law School.  My dear friend Christopher DeMuth 
suggested this formulation to me after attending my discussion of two elements of this project at Bradley Lectures in 
2000 and 2002 at the American Enterprise Institute.  I am very grateful for the suggestion though I have extended it 
probably beyond what he thought he was encouraging.  I have also been importantly influenced on these ideas by 
discussions with another dear friend, the late Franco Romani.  The paper would have been much improved if I had 
completed it and received his criticisms prior to his death.  The project has also been significantly influenced by a 
mentor, Ronald H. Coase, whose deep belief in market processes took me some time to understand.  It has also been 
influenced by another mentor, Gary S. Becker, who has directed me in many ways but perhaps subconsciously in his 
essay, Competition and Democracy, 1 J. Law & Econ. 105 (1958).  I reread this essay recently (after at least twenty 
years) and found many parallels, though I hope that the presentation here advances the analysis.   
 
1I believe all societies, over time, can be characterized in this way.  The scope of this paper addresses only modern 
societies, focusing chiefly, though not entirely, on Western societies because of lack of comparative expertise with 
respect to other political and market orders. 
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This paper seeks to explain the operation of these two systems for coordinating social 

activities and to show how they work, interactively, to create social order in societies with 

millions of persons, each with different views, different skills and different life ambitions.2 

Politics and the market have been compared before.  There is an important tradition 

running from Aristotle to my friend Bruce Ackerman that claims both a philosophical and 

structural primacy to political organization over market organization.  First, many citizens, 

especially those philosophically inclined, view participation in the political sphere to be morally 

superior to participation in the economic sphere.  This approach views electoral processes as 

morally purer than market processes. 

Much of this view derives from a focus on the ballot or the election as the quintessential 

form of political participation.  By this view, an election is a mechanism for perfected group 

political communication.  Through the ballot, each citizen is able to express his or her political 

ideals and, more particularly, not simply personal ideals, but ideals concerning the political 

community in which he or she lives.  These political ideals are not static; to the contrary, the 

electoral process allows them to become developed in the course of an electoral debate among 

the citizenry over the definition of the public good.  Through the mechanism of the electoral 

ballot, the citizen expresses those ideals without any realistic expectation of direct personal gain 

so, unlike the market, the expression is not affected by calculations of cost and benefit.  Even 

further, the ballot establishes a context in which each citizen is in a position of moral equality to 

every other citizen through the principle of one person-one vote.  The election itself constitutes a 

collecting point that gathers in each of the disparate views or commitments of the citizenry and 

transforms them into an electoral outcome. 

                                                            
2 This paper is a prolegomenon to a book I intend to write on this subject, expanding the discussion. 
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By this view, economic activity in the market, in contrast, appears morally inferior in 

each of these respects.  Through economic activity, a producer or a consumer (no longer a 

citizen, a subtle derogation) pursues self-interest, not community interest.  The individual seeks 

direct and immediate personal gain in an intentionally materialistic form:  money.  The essence 

of economic decisionmaking is not ideological commitment, but the comparison of costs versus 

benefits at the margin.  In the market, there is no guarantee or even expectation of equality across 

the citizenry.  Indeed, though not a necessary result, this view of the moral superiority of 

political activity often emphasizes market incentives toward inequality, such as the existence of 

relativistic greed—do better than thy neighbor—or random differences in market rewards as a 

consequence of luck or extraneous market changes.  And the outcomes of market processes are 

not generally defended in philosophical terms:  they consist of no more than satisfaction of the 

materialistic preferences of market participants.  Quite unlike philosophical discussion in politics 

in which positions of moral value can be defended, in economic life it is accepted that de 

gustibus non est disputandum.  

The second principal ground asserted for the primacy of the political order is structural:  

The market requires the intervention of the state for effective operation.  For the market to 

operate effectively, the state must establish a system of contract law to enforce market 

transactions; a system of property law to establish property rights; a system of law to control 

externalities.  Without state—political—intervention of this nature, the market would operate at 

much lower levels of effectiveness. 

The debate over the primacy of politics to the market is longstanding.  I believe that the 

discussion in this paper can contribute to this debate, but primacy as between the two systems of 

ordering is not a principal issue I address.  It is true, as will be explained, that the market order, 
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to be effective, requires structure:  a set of state-enforced laws to establish rules of contracting 

and to define property rights, among other elements of the legal order in Western societies.  This 

structure is achieved through enforcement by the state, not exactly through the political process, 

but enforced by the state.3 

Yet a converse argument could be made, though again, not the focus of this paper.  If 

there were no resources for exchange in the society, there would be no role for the state.  In a 

completely autarkic society, any action by the polity would be entirely redistributive.  (As shall 

be discussed, much of political action is redistributive).  But there are no autarkic societies.  The 

benefits from cooperation and comparative advantage have been too obvious from the beginning 

of social interaction.  Here, the simple point is that, without the resources created through the 

market order, there would be no point to political action. 

Therefore, the issue of primacy as between the political order and the market order seems 

to me not fruitful, and will not be further addressed.  What is more important and is the subject 

of this paper is how the political order and the market order interact to reflect the “will” of the 

populace.  As I will explain, neither system is perfect, either in operation or as mechanisms for 

expressing the will of the populace.4  In various ways, however, each system serves over some 

range to correct the inadequacies of the other.  As we shall see, the failings of the market order 

may well be more correctible than the failings of the political order, calling on societies to rely 

more heavily on the market order. 

The next Parts describe the market order and the political order in greater detail, focusing 

in particular on their respective failings.  Part II addresses what are called market failures, a well 

                                                            
3 It is an interesting question to relate the development of 400 years of English common law, the source of current 
contract and property law in Western Anglo societies, to the political process.  I do not address that issue in this 
paper but will, for now, attribute that development to the political order. 
 
4 Becker, supra, makes this point.  Becker at 108-09. 
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known category of economic phenomena—monopoly, public goods, externalities, income 

distribution, and the like—which have been much discussed and will be only briefly reviewed, 

but reviewed in order to show the influence of the political order on the market order.  Part III, 

then, addresses what I call political failures, far less discussed, but which follow necessarily from 

the structure of all political systems.  It discusses the limitations of the political process to fully 

register the will of the populace.  In addition, by describing these political failures, Part III 

establishes the foundation for the discussion in succeeding Parts of the various ways in which the 

market order serves to express popular will otherwise constrained by the political order. 

 

II.   The Market Order and its Failures 

Market processes and political—electoral—processes possess many different structural 

characteristics.  Preferences are registered in markets with money; in elections, with votes.  As 

will be explained, there is a great deal of difference between money and the vote as mechanisms 

for expressing personal values.  There are other structural differences as well.  All are aware that 

there are conditions  in which there are impediments to the operation of fully functioning 

competitive markets that provide for the satisfaction of consumer wants.  Commonly, we call 

these conditions “market failures”.  This Part explains them and shows how most societies—

through the political order—control or adjust for them. 

There are analogous structural conditions with respect to the democratic process that can 

be described as “political failures”, in which the electoral process fails to provide fully for the 

expression of the political views of the citizenry.  These structural political failures are discussed 

in Part III.  The basic subject of this paper, discussed in later Parts, is how, just as modern 
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societies invoke the political process to correct failures of the market order, the market process 

serves to correct failures of the political order.  

As I am describing it, the market order consists of the millions of transactions entered 

into by the populace of a given community or nation as well as by the population of citizens 

around the world.  It is a truism that these transactions generally serve to enhance the welfare of 

each participant—both parties have to agree to the exchange—and serve to enhance aggregate 

societal welfare as a result. 

There are certain preconditions for the successful operation of a market economy, 

however, and various limitations that prevent purely voluntary transactions among members of 

the populace from achieving maximal societal welfare.  The political order, through various 

means, can establish these preconditions and correct imperfections that arise from sole reliance 

on voluntary individual transactions themselves. 

First, it is well established that, for markets to operate effectively, it is important to have 

in place well-defined rules of contract law in addition to clearly defined property rights, both 

enforced by the state.5  Some scholars have imagined private orderings to achieve these ends,6 

but few dispute that it is much more effective to have the state, rather than private parties, 

establish this structure, in particular because of the effectiveness of state monopoly of 

enforcement. 

Second, even with a well-functioning system for organizing private exchange, there are 

various ways in which purely private transactions fail to maximize societal welfare.  There has 

been much attention over many years to market failures so I will address them only briefly:  

                                                            
5 My friend, Allan H. Meltzer, discusses similar points in his excellent book, Why Capitalism?, Ch. 1, pp. 47-50, 55-
62 (2012).   
 
6 Anthony Kronman, Contract Law in a State of Nature. 
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1) Monopoly:  Private parties by agreement can create and have created 

monopolies.7  Monopolies benefit the monopolists by raising prices, but reduce aggregate social 

welfare both through the reduction in output below what consumers are willing to pay to obtain 

and through the expenditure of resources to achieve the monopoly, a solely redistributionist end.8  

In contrast, fully competitive economies maximize societal welfare. 

The political order of most societies limits monopolies through direct economic 

regulation—for example, in the U.S. of natural monopolies:  public utilities, and the like.  More 

importantly, the public order attempts to maintain competitive economies through its antitrust 

laws. 

2) Public goods: A public good is a resource the value of which does not diminish 

greatly with use.  Examples are national parks, museums, and transportation infrastructure, 

among others.  It is well established that the private market alone will insufficiently provide 

public goods of this nature or will price the use of them incorrectly with respect to social welfare.  

At the extreme, if the value of the good diminishes zero with use, the appropriate price for the 

good is zero which, of course, does not create market incentives for appropriation.  

Appropriation and sale at a higher price diminish social welfare. 

Although there is substantial variation across societies, the political order of most 

societies recognizes the societal value of public goods and provides them. 

3) The control of externalities: An externality is an action of one party that imposes 

costs on another party, costs not faced by the party imposing the cost.  Because the imposing 

party does not face the cost, social welfare can be reduced .  Although private markets can 

                                                            
7 E.g., see Priest, Rethinking the Economic Basis of the Standard Oil Refining Monopoly:  Dominance Against 
Competing Cartels, 85 So.Cal.L.Rev. 499 (2012). 
 
8 See Richard A. Posner, The Social Costs of Monopoly and Regulation, 83 J. Pol. Econ. 807 (1975). 
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control externalities over some range,9 there are many contexts in which markets are not 

sufficiently thick to allow agreements to be made.  Much of the behavior underlying tort law—

accidents—can be characterized in this way.  Tort law established by the state serves to correct 

this problem.  Other forms of regulation—environmental regulation; some forms of safety 

regulation—may also serve this end.  Where appropriate, correcting externalities can enhance 

social welfare. 

4) Income distribution and wealth:  The matter of income and wealth distribution is 

not exactly a failing of the market in the sense of a failing of market processes.  But the matter is 

related to the extent to which transactions through the market order, even if problems of 

monopoly, public goods and externalities are completely addressed, fully reflect the will of the 

populace.  The market order only allows members of the populace to register their views through 

the expenditure of money.  The concern is that those without money, or with less money, are not 

able to express their views in the market. 

In a competitive economy, differences in income are determined not by market processes, 

but by different levels of skill possessed by members of the populace.  Differences in skill may 

derive from differences in training, in application or effort, in opportunities or, possibly, in 

inherent genetic background.  It is an ambition of a vibrant society to promote training and 

opportunity so that each individual can best make use of his or her skills. 

Nevertheless, the market order, by differentially rewarding individuals who possess skills 

most valuable to the populace will generate income and wealth disparities across the populace.  

Again, these differences will affect the extent to which individuals can express their wishes 

                                                            
9  This is the point of the Coase theorem:  Ronald H. Coase, The Problem of Social Cost, 3 J.Law & Econ. 1 (1960), 
discussed infra. 
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through market processes.  These differences are not exactly a failing of the market process, but 

an incident of its operation. 

It is a complicated issue in any society to address how best to affect underlying income 

and wealth conditions to achieve the end of most fully reflecting the wishes of the populace.  As 

the old childhood aphorism puts it:  “If wishes were horses, beggars would ride.”  All of us have 

wishes; perhaps, if allowed to fantasize, infinite wishes, well beyond the reach of current 

resources.  Fulfillment of wishes, or lack of fulfillment, cannot be a measure of social welfare. 

In most societies, the political order addresses this matter through differential taxation, 

especially the taxation of wealth; through subsidies both of public education to improve 

opportunities and through direct subsidies, such as welfare.10  Of course, there are many other 

forms of subsidy which less reflect an ambition of empowering the will of the populace than are 

at heart redistributional from one segment of the populace to another, such as farm subsidies, 

sugar supports, and the like.  This feature of the political order will be discussed below. 

Few societies seek to equalize income or, more accurately, wealth, putting aside 

communist countries such as the Soviet Union which became corrupt beneath its ambition.  

Equalization of either income or wealth would be a foolish goal.  The ability to generate income 

cannot be sensibly equalized or redistributed.  The generation of income derives from skills.  

However ambitious the political order, it can create skills, but it cannot redistribute skills. 

There are important issues in any society as to the redistribution of wealth—typically, the 

outcome of differential skills.  There are limitations to any effect.  To equalize wealth at any 

single point would not mean equalization at any later point.  The incentives created by the 

market order to differentially reward individuals whose skills provide greater value to the 

                                                            
10 Allan Meltzer has described the role of the political order in redistributing wealth as an answer to this problem.  
Meltzer, supra, at  x.  I think the issue is more complicated.   
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populace are ever active.  As shall be discussed below, to reduce incentives for further economic 

advance would be counterproductive to all elements of the populace. 

The question of wealth distribution and of the extent to which differences in wealth allow 

differences in the expression of the will of the populace through the market order remain.  Part 

III discusses the failures of the political—electoral—order.  The paper returns to the issue of the 

comparative conditions of market versus political failures in later Parts. 

 

III.    The Political Order and its Failures 

As I am describing it, the political order consists of the outcomes of the legislative 

process—in the U.S., at the community, state and national levels—that derive from the result of 

elections at those respective political units.  The U.S. and other societies have attempted to 

maximize political decisionmaking by the citizenry by extending the franchise broadly (limited 

only by youth and criminal status) and, increasingly over the years, by facilitating the process of 

voting—such as by reducing voting registration requirements, extending voting periods, 

expanding absentee ballot opportunities, among others. 

These modest changes to the electoral system cannot affect a set of structural limitations 

to the electoral process that necessarily constrain the extent to which political elections can allow 

fully for the expression of the political views of the citizenry.  Section A defines these structural 

features of the political order.  Section B compares these political failures to the operation of the 

market. 
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A. Structural Impediments to the Political Order 

1) Time: Elections are staged only periodically:11  in the U.S., two years 

(congressional representatives); four years (many city mayors and the President); six years 

(federal Senators).  This means, as a general matter—and it is well recognized in the political 

science literature—that there is a time gap between the registering of the political views of the 

populace, the execution of political decisions by the persons elected, and the ability of the 

populace to express its views about that execution.  Parliamentary systems that allow a public 

officer to declare elections provide greater flexibility in this respect, but some time gap will 

necessarily remain. 

2) Geography: Our electoral process imposes a set of geographical limits on the 

electoral expression of the political views of the citizenry.  According to that process, each 

citizen is limited to voting within a constrained set of political jurisdictions:  city, district, state.  

These jurisdictions are defined chiefly by geography, which has relevance for some set of 

political issues, but is otherwise arbitrary from the standpoint of political principles, distorting 

the effective reflection of political views.12  That the political process in the U.S. allows, from 

time to time, previously elected state legislatures to redesign these geographical districts—

through redistricting—is likely to amplify the distortion. 

                                                            
11 Becker also makes this point.  Becker, supra, at 109.   
 
12 The jurisdictional commitment of any citizen is, of course, contingent.  Our society might allow a citizen to select 
which county or district or state he or she wishes to be a citizen of, which is an interesting idea.  The historical 
practice in the U.S. has limited political attachment to principal residency, surely significant for local political 
issues; largely irrelevant for broader  political questions.  Of course, citizens are free to migrate to different political 
orders.  See Charles M. Tiebout, A Pure Theory of Local Expenditures, 64 J. Pol. Econ. 416 (1956); plus see Part 
IV, infra, but political expression will be necessarily reduced where the intensity of political feeling is less than the 
cost of migration. 
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3) Equality of voting: Most societies allow each citizen one vote per election and 

weigh that vote equally to the vote of each other citizen.  There are many important justifications 

of this principle.  Elections governed by this principle, however, suppress intensity of political 

preference.  The vote of a citizen whose political interest barely exceeds the cost of voting is 

weighed equally to the vote of a citizen passionate about one or many political issues. 

4) Majority rule:  It is an implication of strict equality in voting that electoral 

outcomes are determined by majority vote:  the accumulation of a larger number of votes for one 

side than for the other.  This method of democratic aggregation of citizens’ votes serves 

necessarily to diminish the significance of minority views.  In the U.S., almost all elections 

provide for single representation within a political jurisdiction—winner-take-all.  It has long 

been recognized that the winner-take-all method of aggregation creates substantial incentives for 

the development of a two-party system in which each party and each candidate endorsed by the 

party defines its political position in very broad terms seeking to appeal to a median voter and 

those arrayed along one of the respective political directions.13  Necessarily, the influence of 

citizens whose political views diverge from those of the median will be diminished.  As those 

citizen’s views diverge more substantially, the diminution of influence increases.14  Proportional 

representation systems in much of Europe and other nations allow further abstract expression of 

minority political views, but only effective expression if needed for a dominant coalition. 

5) The non-voting population: In the U.S., the proportion of the population voting 

in any given election is not the entire voting-eligible population, but a fraction of that population.  

For example, in the 2012 federal election in the U.S., only 53.8 percent of the voting-eligible 

                                                            
13 See Maurice Duverger, Political Parties:  Their Organization and Activities in the Modern State (1955). 
 
14 This is also true, though to a lesser extent,  in proportional representation systems. 
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population voted in the Presidential election; 50.9 percent in Congressional elections.15  Those 

voting versus non-voting are not spread randomly over the population.  In the same election, 54.4 

percent of voting-eligible males voted;  58.5 percent of females;  66.2 percent of blacks; 48.0 

percent of Hispanics; 47.3 percent of Asians.16   

Limited participation in voting, obviously, reduces the extent to which the political order, 

through elections, fully reflects the will of the populace.  Theorists of democracy are aware of 

the problem but, typically, put it aside.  Sometimes it is implied that the population voting can be 

presumed to be representative of the non-voting population;  indeed, it is explained that, because 

of this presumed representativeness, the non-voting population is willing to delegate political 

decisionmaking to those voting while themselves refusing to expend the costs of participating in 

the political process.  There is no empirical basis to support the claim of representativeness.  In 

other treatments, those voting are presumed to be those most interested or best informed about 

the prospective outcomes of political elections, though differences in the level of interest, 

information and commitment are suppressed by the one person/one vote principle.  This defense 

of democracy concedes that the views of the non-voting are not registered in the political order. 

Each of these structural limitations of the electoral process constrains the extent to which 

the political order fully reflects the wishes of the populace.  Part B compares the market order in 

these respects. 

                                                            
15 Statistical Abstract of the U.S. 2014 at Table 417, p. 265. 
 
16 Statistical Abstract of the U.S. 2014, Table 418 at p. 266; Table 420 at p. 267. 
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B. Political Failures versus the Market 

1) Time: As discussed, elections are conducted at limited periods of time.  

Constitutions establish terms of office of public officers; there is no continuous voting or 

revoting by the populace; only in the U.S. at designated intervals. 

There are several implications of these time gaps.  First, if citizens’ views change or if the 

plurality that dominates the electoral body changes, there is no electoral mechanism for 

registering that change during the term of the elected official.  Second, if new issues arise 

between elections—as will certainly occur—the citizenry has no direct mechanism for 

registering its views as to how the official should address them.  Third, given elections by mere 

plurality, there is an accountability problem where an official elected by one plurality seeks 

reelection from a different plurality, disappointing the expectations of the first set of electors.  

This is related to the problem of promises made in campaigns that are never performed.  Some 

unperformed promises derive from over-promotion or the aspirational incentives of candidacy.  

In other cases, promises are disregarded because the dominant political constituency changed 

after the election. 

Of course, there are justifiable reasons for limiting the rapidity of elections.  The 

principal reason appears to be to conserve costs.  There seems no ideological reason to limit the 

political expression of the citizenry more extensively.  Given, as shown at least for the U.S., only 

a portion of eligible voters actually vote, presumably because of the costs of voting, more 

frequent elections cannot be assured of enhancing voter registration of will. 

The market order operates differently.  Transactions in the market are not exactly 

continuous; there are very few products that are redesigned continuously to appeal to particular 

sets of consumers.  But as manufacturers develop products with new features or as the dominant 
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set of consumers of a product changes its view of the product features that it most intensely 

demands, manufacturers under competition change product design to best meet the new 

demands.  Manufacturers are not constrained artificially to two-year, four-year, or six-year 

replacement terms.  More importantly, neither are their competitors. 

 In addition, although there are reputational effects in markets that resemble reputational 

effects in politics, our legal system bolsters the ability of sellers in markets to make credible 

commitments through warranty law.  A manufacturer can guarantee product performance.  If a 

manufacturer breaches its commitment, it will be disciplined by law, allowing consumers to rely 

upon the promise.  In contrast, promises made during an election are generally unenforceable.  

Citizen victims must wait until the next election to seek a remedy, a remedy that cannot be 

assured because of changing political constituencies. 

There are various informal practices that have arisen to constrain the political order in 

this respect.  The omnipresent opinion polls and approval polls may serve to inform politicians—

mid-term—of popular shifts in political views.  Other forms of political action may also serve 

this end.  At this writing (February 2014), public protests in the Ukraine appear to be expressing 

public opposition to the current government’s acceptance of large amounts of money from 

Russia (a political order, not known for its support of the market, using market mechanisms to 

achieve its ends) to refuse closer political and economic allegiance to the EU.  Public protests of 

this nature may also reflect the diminution of citizens’ views because of majority rule, which 

might reflect the continued public demonstrations today in Venezuela and Egypt (majority rule—

sentiment—in 2014 Egypt, however, is difficult to determine).   As a more general proposition, 

the phenomenon of public protests, documented persistently around the world, reflects the failing 
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of the political order of those societies to fully recognize and acknowledge the will of the 

populace. 

2) Geography: As described, citizens are limited to voting within specific 

geographically-defined districts.  There are, perhaps, justifiable reasons for this limitation.  

Limiting voting privileges to geography, perhaps, makes sense with respect to local political 

issues.  In addition, it may be the most cost-effective method of monitoring to prevent citizens 

from voting more than once in order to preserve the one person/one vote principle.  But these 

reasons have little to do with political principle or commitment and constrain the full expression 

of political views among the citizenry. 

For example, as a resident of Connecticut, the electoral process alone affords me no 

possibility of registering my support for political or ideological positions of a Congressperson or 

Senator from, say, California, however strongly I may support his or her views.  For issues 

totally local to California, my views may be irrelevant; I may not have views.  This is one 

justification for geographically limited voting.  But surely at the level of national Congress or the 

Senate, the positions that any politician takes will have effects extending beyond the borders of 

his or her state.  Even the exception for purely local issues is problematic.  What if I believe that 

the policies implemented by, say, the Mayor of Indianapolis will provide a guide to the reform of 

my own local government?  Geographical limitations on the vote suppress the expression of 

political will. 

There are some geographic limitations on market activity, but they are characteristic of 

more primitive economic systems or of the costs (declining over time) of information and  

transportation.  Economic growth and development occur most rapidly where markets are 

opened up, which is to say, where it is made possible for citizens of one location to take 
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advantage of the differential productivity of citizens from afar.  Put less abstractly, a Connecticut 

citizen is prohibited by the political order from providing his or her vote to enrich political 

decisionmaking in California, but is not prohibited from providing his or her market talents to 

California citizens.  Companies and citizens from California can easily gain through the market 

the advantage of helicopters or jet engines made in Connecticut; they are prohibited by the 

political order from gaining political advantage in an election of any political passion, 

commitment or expertise from a citizen of Connecticut. 

Similarly, in the marketplace, though from Connecticut, I can encourage greater 

investment in a particular California vineyard or tomato garden or encourage the expansion of 

product offerings by a Yosemite clothing maker, not to mention, as all of us have, of 

extraordinary changes in computer-related products.  Yet, it is impossible for me through the 

political order to make investments that might increase or enrich political choices in California. 

3) Equality of voting: Probably the most important structural constraint on the 

electoral process is that societies allow each citizen only one vote per election and weigh that 

vote equally to the vote of each other citizen.  The principle of one person/one vote achieves, 

perhaps, the important ambition of treating all citizens as morally equal in the political sphere.  

But, in practice, it levels the ability of any citizen to register political commitment to a candidate.  

One citizen may feel strongly about a candidate or about the issues supported by the candidate; 

another citizen may be largely indifferent, with only a slight preference for one candidate over 

another.  According to the principle of one person/one vote, the views of these two citizens count 

equally, however much the political passion between them differs. 

The one person/one vote principle suppresses all intensity of political preference above 

that necessary to lead the person to vote.  The vote of a citizen passionate about political issues is 
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weighed equally to the vote of a citizen whose interest just exceeds the inconvenience of voting.  

There are numerous implications of suppressing intensity of political preference, many well 

known from the public choice literature.  The electoral problems of vote cycling and 

indeterminacy described by authors from Condorcet to Arrow to Samuelson all derive from this 

feature of elections.  Equality of the vote means that a candidate, or a political issue can be 

successful on the basis of a wide range of tepid support despite deep and passionate support by 

slightly less numerous voters.  This feature of the political order fails to reflect the aggregate 

political will of the populace. 

The market operates in a substantially different way.  Market outcomes are determined 

entirely by intensity of demand or preference.  Intensity of preference is registered through the 

willingness to pay variable prices for products or services.  This is the principal difference 

between the vote and money as mechanisms for registering popular will. 

4) Majority rule: Derivative of equality in voting, electoral majorities dominate 

outcomes in the political order.  Structurally, this domination is at the expense of minorities 

whose views are devalued, possibly extinguished.17  Perhaps most serious is the coercion of non-

mobilized minorities which allow electoral pluralities—like market monopolies—to redistribute 

resources despite a negative effect on aggregate welfare.  The income and resources of the 

median voter will always be less than those of a defeated majority.  Redistributive political 

policies are likely to follow.18 

Markets operate differently.  Individuals with unusual or seemingly idiosyncratic 

preferences in relation to those of the majority can induce producers to satisfy those values 

through the basic market mechanism.  Markets provide an outlet for the demands and 

                                                            
17 Becker made this point.  Becker, supra, at 108. 
 
18 Meltzer emphasizes this point.  Meltzer, supra, at 23. 
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preferences of any set of citizens willing to pay the money to express them.  These different 

demands and preferences are what allow the principle of comparative advantage its greatest 

breadth and what provide for broadscale economic growth.  But there is nothing redistributive in 

these market transactions.   

Compare the political process:  The outcome of transactions in markets is not determined 

by the will of the median voter or even of a majority—should every citizen eat Wonderbread?  

The political order, because of the necessity of majority rule, does not reflect the full will of the 

populace. 

5) The non-voting population: There is an extraordinary difference between the 

political order and the market order with respect to the expression of popular will regarding the 

allocation of resources.  At least in the U.S., a relatively limited proportion of eligible voters 

actually vote in elections:  typically, the proportion is slightly above 50 percent, differing 

modestly across gender, race, and family national origin. It might be argued that these modest 

percentages reflect the stability of the political order over time leading many of the populace to 

determine that not much is at stake in current elections and therefore to decline to vote.19   

Even in the context of significant political moments, however, a limited percentage of 

citizens expresses their views through the political order.  For example,  in the first post-

Depression election of 1932, when Franklin D. Roosevelt was first elected with a mandate to 

lead the country out of its economic misfortunes, only 52.5 percent of the voting age population 

voted for President; 49.7 percent for Congress.  Four years later in the 1936 election—what my 

colleague and friend Bruce Ackerman has described as a “Constitutional moment” in American 

history, both reelecting Roosevelt and electing a heavily-Democratic Congress to enact his 

                                                            
19 Again, there is no empirical support for this view. 
 



20 
 

program for taking America out of the Depression—in Ackerman’s description, a virtual 

amendment to the Constitution20 —only 56.9 and 53.5 percent of the voting age population voted 

for President and Congress, respectively.21 

Although theories of representation might be entertained—that the voting population 

somehow represents or reflects the non-voting (again, for which there is no empirical support)—

the large proportion of non-voting expose the failure of the political order to fully reflect the will 

of the populace. 

The market order operates differently.  Every member of the populace expresses its will 

through the market order, and on a continuous basis.  Every purchase of a product or service 

represents an expression of popular will.  Far unlike the ability of the populace to express its will 

with respect to the allocation of resources in the political order, on two-year, four-year, six-year 

intervals, the populace in the market order expresses its will on a daily even an hourly basis.  

Even members of the populace receiving support from the political order—say, through Food 

Stamps or other forms of subsidy—express will in the marketplace continuously. 

This comparison might be criticized because the subject of the popular will expressed in 

the political order is in some, though not all, respects different from the popular will expressed in 

the marketplace.  It is not the purpose of the Congress to choose among possible sandwiches 

(although see the school lunch funding requirements for federal support for public education.)  

The issue of the allocation of responsibility as between the political order and the market order 

will be discussed below.  But as a reflection of the will of the populace with respect to the 

                                                            
20 Bruce Ackerman, We the People:  Foundations at pp. 47-50 (1991). 
 
21 Statistical Abstract of the United States:  2006 at Table 407, p. 264. 
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allocation of resources, the market order is far more inclusive and far better reflects that will than 

does the political order.22 

This Part has shown significant structural differences between the success of the political 

order and the market order in reflecting the will of the populace.  The remainder of the paper 

attempts to illustrate some of the effects of these differences in the real world.  As has been 

discussed, in most Western societies, the political order imposes a legal structure of constraints 

both to perfect the market order—contract law, establish property rights—and to constrain 

market failures, through the regulation of monopolies, creation of a competitive economy, 

provision of public goods, constraints on externalities.  These constraints on the market order are 

generally effective. 

As has been suggested, however, constraints on the political order are not as effective.  

As a consequence, the outcomes of the political order are less likely than those of the market 

order to reflect fully the will of the populace.   

The next Parts discuss direct illustrations of the extent to which the market order serves 

to correct the political order, well known and much observed, though not typically described in 

these terms.  Part IV discusses migration; Part V, war; Part VI, the phenomenon of the 

underground economy.  The succeeding Parts address more particular features of the difference 

between the political order and the market order:  Part VII, money in politics, with the U.S. as 

reference.  Succeeding Parts (not included in this draft) will discuss other implications of the 

approach with respect to policies enacted by the political order. 

                                                            
22 Becker’s essay, admittedly, published 56 years ago and written 62 years ago, see Becker at 105, stated that “there 
is little to choose between an ideal free enterprise system and an ideal political democracy; both are efficient and 
responsive to preferences of the “electorate.”  Becker at 108.  This conclusion, of course, derives from a conception 
of the “ideal.”  The remaining Parts of this paper attempt to show how the fact that neither the political order nor the 
market order operate in an ideal fashion (as Becker surely recognizes; see Becker, supra, at 109) leads to an 
interaction between them. 
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IV.  Migration 

If the political order of a country perfectly reflected the views and promoted the abilities 

of its citizens allowing them to maximize productivity, why would anyone immigrate?  Of 

course, the political orders of many countries do not reflect the views or reward the abilities of 

all citizens.  Section A addresses an obvious illustration of the point:  political asylum, a 

particular subset of worldwide migration.  Section B deals with human migration more generally.  

Section C discusses the market migration of capital.  All are examples of ways in which the 

market order allays difficulties created by the political order.  

A. Asylum  

Persons seeking asylum employ the market order to flee the political order in their home 

country seeking to repatriate to a different political order.  Of course, the political order of the 

receiving country must decide whether to allow the repatriation.  Most Western nations are 

signatories to a 1951 U.N. Convention supplemented by a 1967 Protocol which provides for 

acceptance on grounds of asylum to persons facing “well-founded fear of persecution on account 

of race, religion, nationality, membership in a particular social group or political opinion.”23 

After World War II, there were 40 million displaced persons in Europe; few were willing 

to return to countries that became behind the Iron Curtain; most sought asylum in the West.  

Decades later, between 1975 and 2000, the U.S. accepted over two million asylum applicants, 

more than the rest of the world. After the U.S., the countries most sought for asylum are Canada, 

Australia, and countries in Western Europe.  The chief causes of persons seeking asylum are 

                                                            
23 See Castles and Loughna, Trends in Asylum Migration to Industrialized Countries, 1990-2001 in Poverty, 
International Migration and Asylum at 39, 40 (Borjas & Crisp, eds. 2005); for the U.S., 8 U.S.C.§ 1101 (a)(42). 
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civil war, other forms of domestic violence, and ethnic persecution,24 all disruptions of the 

political order. 

B. Other Causes of Human Migration  

Migration, of course, is a world-wide phenomenon, occurring over many centuries.  The 

dominant modern explanation of migration is economic:  defining migration as a function of 

differential wage rates across countries, of the costs of immigration including transportation 

costs (declining over time), information costs, age (young people are more likely to immigrate 

for many reasons, including a larger expected future gain to lifetime income), and the costs of 

leaving family and culture (though sometimes reuniting with family members who have earlier 

migrated, which also reduces information costs).25  

According to the economic model, the migration of human capital will lead to a 

convergence of living standards among sending countries and receiving countries, just as prices 

equilibrate across marginal cost in competitive markets.26  As relatively more mobile members of 

the workforce immigrate abroad, domestic wages for those remaining will increase.  There is 

substantial empirical support for this proposition but no exact modern equilibration of wage rates 

as the migration process continues.  Some countries over time have subsidized emigration, such 

as Australia and New Zealand, in order to increase the productivity of their workforces, 

accelerating the convergence.27  Many immigrate to gain greater earnings in order to send 

                                                            
24 Castles & Loughna at 44. 
 
25 Timothy J. Hatton & Jeffrey G. Williamson, Global Migration and the World Economy:  Two Centuries of Policy 
and Performance (2005).   
 
26 Hatton & Williamson at 3. 
 
27 Hatton & Williamson at 42. 
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remittances back to the home country to support their families, again increasing the convergence 

of resources, though difficult to measure since most countries only track earned income.28   

Quite the opposite normative implication of this economic model, some criticize 

immigration as impoverishing a home country because it allows brain drain:  the immigration of 

the relatively more skilled to more productive economies. There is a serious political issue 

involved in this criticism.  Do the relatively higher skills and abilities of those who seek to 

immigrate belong to the political order of the home country or to the person who has developed 

them and seeks to exploit them through the market order in a receiving country?  Is the home 

country better off with remittances from natives working in relatively more productive 

economies than living on the incomes available in the home country?  Should the welfare of the 

world be maximized, which it surely is through unlimited migration? 

The dominant economic model of migration well explains why persons would immigrate 

from countries with lower wages to countries with higher wages, but it does not address the 

source of these differences in different political orders:  why some countries generate higher 

wages than others.  Some effort has been made to attribute these differences to differences in 

natural resources, but the explanation is not persuasive.  For example, immigration to the U.S. 

increased by four times from the 1820s to the 1830s; thirty times from the 1830s to the 1840s; 

and even further in years after.29  The relatively constant existence of vast natural resources in 

the U.S. cannot account for these changes, in contrast to the advantages of the U.S. market 

order.30  

                                                            
28 Hatton & Williamson at . 
 
29 Hatton & Williamson at 31. 
 
30 The U.S. did acquire substantial territory over this period from Mexico through conquest, but at that point chiefly 
non-arable desert. 
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There are of course external sources that stimulate migration, just as has been discussed 

with respect to political asylum.  A prominent example is the Irish potato famine of 1845-52 in 

which somewhere between 500,000 and 1 million Irish citizens died of malnutrition; another 2 

million were able to immigrate to Britain and the West.31  The population of Ireland declined 

from 8.175 million in 1841 to 5.8 million two decades later.32 

The famine began with the spread of a potato fungus, as it had throughout much of 

Western Europe.  Only Ireland suffered such devastating consequences.   Ireland was among the 

poorer countries of Europe at the time, but in most contexts of sudden scarcities of goods or 

commodities, the market alleviates the distress, as it did in the other European countries affected 

by the potato plague. In Ireland, the political order intervened.  Britain refused to allow the 

diversion of foreign grain to Irish ports and staunchly enforced tariffs—the Corn Laws—on 

imported foodstuffs.  It did not allow Irish merchants to buy out contracts for the delivery of Irish 

foodstuffs—chiefly grain and livestock—from being shipped abroad, principally to Britain.  For 

example, at the height of the famine, Ireland was exporting 30 to 50 shiploads of foodstuffs 

abroad per year, while hundreds of thousands in Ireland starved and died because of the 

suppression of market processes.  Slightly more complicated, the British Parliament denied or 

delayed Poor Law relief.  Nevertheless, migration, through the market order, helped save two 

million Irish citizens.33  

                                                            
31 The figures are not completely clear on this point.  Fitzpatrick reports one million deaths.  David Fitzpatrick, 
Flight from Famine in The Great Irish Famine (Poirteir ed. 1995 ) at 174, 175.  There seems to be consensus on the 
two million immigration figure.   
  
32 Kevin O’Rourke, Did the Great Irish Famine Matter?, 51 J. Econ. Hist. 1, 2 (1991). 
 
33 Cormac O’Grada & Kevin H. O’Rourke, Migration as disaster relief:  Lessons from the Great Irish Famine, 1 
Eur.Rev. of Econ. Hist. 3 (1997).  There are many examples of the political order thwarting the market order leading 
to great human devastation:  Stalin’s collectivization of the Ukraine, leading to estimated deaths from starvation of 
10 million is an example.  Stalin did not allow immigration; few got out.  A later version of this work will deal with 
genocide more generally. 
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Another example of migration in response to difficulties posed by the political order is 

internal, not international, here to the U.S.:  the mass migration of African-Americans from 

southern states to the north, beginning after the Civil War, in response to Jim Crow and southern 

white domination, including of white market domination:  what is called the Great Black 

Migration.  According to Hatton and Williamson:  “the exit rate out of the south was high in the 

1870s, high in the 1890s, high during World War I, and high after the quotas, all of which were 

years of low European migration.”34  Here, the authors refer to the immigration quotas 

implemented by the political order of the U.S. in the early years of the 20th Century, chiefly to 

control—restrain, largely on racist grounds—eastern and southern European immigration.  The 

numbers explain the point:  roughly 500,000 southern blacks left for the north in the four decades 

before 1910; seven times that left in the four decades after 1910—3.5 million individuals. 

Again (perhaps I press the point too much), this immigration—here internal to a large 

country such as the United States—illustrates efforts through the market order to escape the 

political order in the south—Jim Crow; white domination—in order to find opportunities to 

improve lives in other political orders. 

The market order, however, cannot be defended without considering its own moral 

shortcomings.  The shipment of slaves to the West, captured by conquest in Africa, is a 

phenomenon of the market order and cannot be defended.  Similarly, instances of human 

trafficking today, though on a much lower level in terms of the persons involved, cannot be 

defended, though human trafficking is related in complicated ways to the operation of the 

underground economy, discussed below. 

                                                                                                                                                                                                
 
34 Hatton & Williamson at 196, citing Hatton & Williamson, The Age of Mass Migration:  Causes and Economic 
Impact at 165 (1998) 
. 
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It must be accepted, however, that the political order must place constraints on the market 

order:  to define the rules of the market system; to create public goods; to constrain externalities.  

It was important in the history of the world for the political order to prohibit slavery and, still 

today, to prohibit human trafficking, among other potential depredations. 

C. The migration of capital 

All are aware of differences in capital flows across countries—the economic consequence 

of different political orders.  These differences relate to savings—such as moving assets to 

economically stable countries to prevent political orders that inflate economies for 

redistributional ends from eroding those savings.35  But it also relates, more importantly to a 

countries’ economy, to direct investment—foreign and internal—raising earnings and wealth. 

This is the operation of the market order, in response to the different possibilities offered 

by the political order of the various nations.  Markets expand.  The level of direct foreign 

investment over the decades has expanded:  again leading ultimately to convergence among 

nations.  Many countries, however, have adopted political orders that repel this investment—

Zimbabwe, Venezuela, Bolivia, Cuba; perhaps today (2014) Argentina—by adopting political 

policies that impair, and do not promote, market investments.36 

 

V.   War, The Political Order, the Market Order 

Most wars, possibly all wars, are redistributive.  The megalomaniacs of human history—

Alexander, Napoleon, Hitler (abstracting from many others)—sought control over foreign lands 

largely to tax or otherwise to exploit them.  Colonial taxation—the seizure of local resources 

                                                            
35 See, Sebastian Elias, The Constitutional Protection of Property Rights in Argentina:  A Reappraisal of the 
Doctrine of Economic Emergency (forthcoming 2014). 
 
36 Allan Meltzer makes this point.  Meltzer, supra, at 96-97. 
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through political means—increases the national coffers of the colonial power, but represents 

basically a robbery of  the resources of the colony.  Alexander did not invade Asia nor Napoleon 

Europe nor Hitler (at the start) Eastern Europe in order to preserve public goods or correct 

externalities.  Alexander’s, Napoleon’s, Hitler’s actions are of the political order and are 

redistributive, not of the market order. 

 Perhaps more recently remembered, Hitler’s actions explain the distinction.  Hitler 

believed that to make Germany equivalent to the West, especially to the U.S., but also as against 

France and Britain, Germany needed to possess more territory, focusing on countries east of 

Germany.  France, to the west was too difficult as an avenue of expansion (at least in his early 

vision until he learned of its weaknesses).  Hitler initially sought to expand to the east.  Thus, the 

“annexation” of Austria and the debate among nations over Hitler’s ambitions with regard to the 

then Czechoslovakian Sudetenland.  The Sudetenland, rich in agricultural resources had been 

populated by German immigrants deciding decades earlier to leave Germany in favor of the 

comparative market opportunities in the east. 

Hitler argued, on political grounds, that these former German immigrants should be, so to 

speak, repatriated: given German citizenship and German voting rights.  Hitler claimed that the 

German origins of the political immigrants to Czechoslovakia made them political Germans, 

regardless of the market reasons that led them to leave Germany to the east and despite the fact 

that, for market reasons, they had not migrated back to Germany.  On this political basis, the 

western allies (chiefly Britain and France), led by Neville Chamberlain, acquiesced in Munich in 

1938 to Hitler’s take over of the Sudetenland and control over then-Czechoslovakia. 

From the standpoint of the market order, the issues are different.  If Hitler, or the German 

government or economy, were willing through the market order to pay competitive prices to 
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sustain the production of the workers of the Sudetenland, not to mention of Austria prior to the 

Anschluus, or of Poland prior to its occupation, what would be the need to invade and spend the 

resources on the military to occupy these countries?  Hitler’s Germany could have achieved the 

benefits of the productivity of Austria, of the Sudetenland, and of Poland through the market 

process on a continuing basis, if willing to pay a competitive wage and price for its workers and 

its produce.  Hitler’s political ambition was to rob these economies, not to enhance them, not to 

pay a competitive wage, sustainable in the long run.  Of course, after much human and capital 

disaster—World War II—this proved to be a losing proposition. 

There is an old saw in the political science literature that provides that democracies do 

not go to war against each other.37  There is no strong theoretical support for the proposition and 

it is belied by many wars between seemingly democratic governments, such as the Israel-

Palestine dispute today, among many others. 

The more appropriate generalization might be that wars do not occur, and have no reason 

to occur, among countries that embrace the market order:  that have open borders and allow free 

trade among the populace.  Here, there are good theoretical reasons:  There is nothing to gain in 

the long run in the context of market economies though destructive war and combat led by the 

political order that cannot be achieved more sustainably through mutually beneficial transactions 

in the market order. 

  

                                                            
37 Purportedly, Kant first registered this point. 
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VI.   Underground Economies 

Underground economies describe economic—market order—activities that operate in 

contravention to rules of the political order prohibiting such activities.38  The conventional 

taxonomy of these activities in the U.S. is illegal, unreported, unrecorded, and informal.  A U.S. 

Department of Labor publication, for example, describes the illegal sector of the underground 

economy as “economic activities pursued in violation of legal statutes defining the scope of 

legitimate forms of commerce,” presenting examples such as prostitution or the drug trade.  The 

same publication defines the “unreported economy” as comprising “those economic activities 

that circumvent or evade . . . the tax code”; the “unrecorded economy” as those “that circumvent 

the institutional rules that define the reporting requirements of government statistical agencies”; 

and the “informal economy” as “those economic activities that circumvent the costs of . . . the 

laws and other administrative rules covering property relationships, commercial licensing,” or 

other governmental regulations.39  

These various activities are obviously similar in their circumvention of rules or 

regulations of the political order, but they are similar in a deeper sense because their existence is 

presumed to directly impede legitimate governmental actions, as well as broader political values 

of the citizenry.  For example, in an important essay, Professor Feige, the most prominent 

scholar of the underground economy, explains the “conceptual linkage among underground 

economies” as comprising two elements:  concealment and immorality.40 

                                                            
38 This discussion draws from, though adds analysis to, Priest, The Ambiguous Moral Foundations of the 
Underground Economy, 103 Yale L.J. 2259 (1994). 
 
39 Gregory K. Schoepple, et al., Secretaria del Trabajo y Prevision Social de Mexico & U.S. Dept. of  Labor, the 
Underground Economy in the United States, 2. 4 (1992). 
 
40 Edgar L. Feige, Defining and Estimating Underground and Informal Economies:  The New Institutional 
Economics Approach, 18 World Dev. 989, 993 (1990). 
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Feige describes the concealment of economic activity as leading to a distortion of 

political planning of the economy.  More importantly, he views the illegal economy as a moral 

challenge to the most basic societal political institutions.  According to Feige, the “most serious 

consequence” of illegal activities “is to undermine the stability and responsibility of political, 

legal and economic institutions that might otherwise serve to facilitate the development 

process.”41  He condemns the unreported economy on similar moral grounds:  “Tax 

noncompliance shifts the burden from the dishonest to the honest, increasing the costs of 

adherence to any system of rules and regulations.”  The impact of informal economic activities 

are even more harmful:  “An often overlooked consequence of growing informality is the 

unraveling of the social and political fabric.”42  Most other treatments in the academic literature 

share this moral perspective.43 

This Part reexamines these issues.  It first looks at the operation of underground 

economies in a highly regulated state:  the former Soviet Union.  The debate during the 1930s 

and 1940s between Lerner and Lange, who demonstrated the theoretical possibility of optimizing 

societal resources through government planning—the political order—versus the Austrians, 

Hayek and von Mises, among others, who maintained that only the market order could achieve 

this result, remained a lively subject in theoretical academics until the collapse of Soviet-

controlled economies in the late 1980s. 

Section A describes the informal economy in the later years of the Soviet Union, 

showing, again, how the market order supplements the political order.  The role of the 

                                                            
41 Id. at 991. 
 
42 Id. at 993. 
 
43 See generally, Frank A. Coil, Cheating the Government (1990); Carl P. Simon & Anon D. Wadi, Beating the 
System (1982): David J. Pyle, Tax Evasion and the Black Economy (1989). 
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underground economy in the former Soviet Union is not well known, but its implications are 

perhaps obvious given the high level of control of the economy by the Soviet political order.  

The operation of the underground economy in the Soviet Union is a straightforward case for 

illustrating the importance of the market order in response to a particular political order.  Section 

B evaluates those market activities.  Section C discusses the underground economy in states with 

less controlling political orders, such as the U.S. 

A. The Underground Economy in a Strict Political Order 

Prior to its fall in 1991, the political order of the Soviet Union (and to a lesser extent its 

satellite countries) established a formal economy in which the state owned and controlled the 

means of production; made all resource allocation decisions; and, to enforce this control, 

prohibited a wide range of economic activities, including the ownership of property and, in 

particular (following Marx44), private speculation.  Notwithstanding these prohibitions, it is 

widely acknowledged that a substantial underground economy provided a broad range of goods 

and services to the Soviet population. 

 1. Agriculture 

The formal agricultural economy in the Soviet Union consisted of state farms and 

collective farms whose production decisions were largely subject to central control.  State and 

collective farms were allocated resources necessary for production, including land, machinery, 

seeds, fertilizer, and the like.  In addition to this formal production, however, there existed a 

second agricultural economy, based upon private production entirely from small plots of land—

adjoining or near to individual houses—that the state allocated to collective farm workers for 

                                                            
44 Marx, regrettably, did not understand markets.  He took from Adam Smith the labor theory of value but did not 
quite understand Smith’s view of comparative advantage or of  resource allocation.  For example, the principal 
distinction in  Das Kapital between use value and exchange value is innocent of the way the market reallocates 
resources. 
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their own production.  The decision of the state to allow this private production is not well 

documented.  These private plots were each small (on average, three-fourths of an acre), and they 

were farmed with the crudest of implements.45  In 1985, these private plots constituted only 1.4 

percent of arable land in the Soviet Union, yet they accounted for extraordinary proportions of 

total Soviet agricultural production:  60 percent of potatoes; 29 percent of vegetables; 28 percent 

of meat; 29 percent of milk; 28 percent of eggs; and 26 percent of wool.46  It is reported that 

private production was virtually the only source for carrots, onions, garlic and other spices, 

tomatoes, beets, soft fruits, honey and flowers.  Private production supplied more than half of all 

food consumed by the rural population, and 90 percent of high quality food.47  Note the 

distinction between the production of food consumed by the rural, rather than the more 

politically dominant urban population—in greater control under the Soviet political order. 

Private farming had been suppressed under Stalin,48 although authorities tolerated garden 

plots seemingly directed to self-consumption.  The substantial second market developed because 

of shortages in production from state and collective farms.49  Indeed, when Brezhnev and 

Kosygin learned in the early 1960s of the disproportionate production generated by private plots, 

they relaxed the prohibitions on private farming.50  In subsequent years, the state increasingly 

                                                            
45 Zhores A. Medvedev, Soviet Agriculture 363, 364-65 (1987). 
 
46 Id. at 364, table 45; 366, table 46.  Similar data for 1979 are presented in F.J.M. Feldbrugge, The Soviet Second 
Economy in Political and Legal Perspective, in The Underground Economies (Edgar L. Feige, ed. 1989) at 339, 353. 
 
47 Medvedev at 365, 366.  There are similar reports in other Eastern European countries.  In Hungary, for example, 
Gabor reports that the second economy produced an agricultural production value 10 percent greater than the formal 
economy.  Istvan R. Gabor, Second Economy and Socialism:  The Hungarian Experience, in The Underground 
Economies, supra, at 339, 353. 
 
48 Note the collectivization of the Ukraine. 
 
49Medvedev at 362-363, 361. 
  
50 Id. at 361.  In retrospect, this was possibly the beginning of the failure of central planning in the Soviet Union. 
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encouraged self-production of food.  Gardening commissions were organized to help citizens 

obtain farm implements, seeds, and fertilizer for private farming.51  The state also promoted 

private farming by industrial enterprises and even by the army.  The state began to supply rural 

growers with transportation facilities to bring their excess produce to urban markets.  Markets, 

themselves, previously suppressed because they might enable speculation, were fostered, and 

their number increased rapidly.   Finally, the state devised a theory that regarded private 

production as integral to “developed socialism.”52  Subsidiary private agriculture was extolled 

for its important role in the education of children as workers, instilling diligence, and influencing 

the development of values that consolidated the rural population.53 

2. Housing and Home Repair 

There was no official private ownership of homes in the Soviet Union, but it was 

estimated that one-half of the Soviet population and one-fourth of the Soviet urban population 

lived in privately constructed and owned housing.54  In 1975, non-state construction entities 

completed thirty percent of all new housing space, often with materials acquired on the black 

market.55  The rental of housing was formally prohibited as a form of speculation but was quite 

common, especially in holiday resorts and cities.56 

                                                            
51 Boris Rumer, The “Second” Agriculture in the USSR, 33 Soviet Stud. 560, 564.  It was also a common practice 
for workers on collective farms to carry off such supplies.  Feldbrugge at 313. 
 
52 Rumer, id. at 563, 566-68, 565. 
 
53 V. Nefedov, Razvitiye Podsobnykh Khozyaistv, 11 Voprosny Economiki 56, quoted in Medvedev at 367. 
 
54 Rights of occupancy were recognized.  Gregory Grossman, The “Second Economy” of the USSR, Problems of 
Communism, Sept.-Oct. 1977 at 25, 26.   
 
55 Grossman at 26.  Gabor estimates for Hungary that one-half of the houses built each year and 80% of those in 
villages were built privately.  Gabor at 354. 
 
56 Dennis O’Hearn, The Consumer Second Economy:  Size and Effects, 32 Soviet Stud. 218, 225 (1980); Grossman 
at 26. 
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Construction work itself was a state enterprise, but increasingly common were groups of 

private tradespeople who travelled to places around the country where labor was short, selling 

their services at private market prices.57  According to Feldbrugge, in one province during the 

early 1980s, these private workers—called shabashniki (Sabbath workers because they were 

willing to work on the Sabbath)—completed 50 percent more than state construction enterprises 

over the same period.58  Home repair was dominated even more heavily by the second economy.  

Estimates of the market share of private home repair and decoration equalled 70 percent in 

Moscow and 99 percent in rural areas such as Georgia.59 

3.   Information and Cultural Products 

Although the Soviet state controlled the publication of books and other media, a 

substantial black market existed, among other reasons such as state censorship.  This market 

arose because the state’s production plan provided for vastly insufficient numbers of books given 

the demands of the citizenry, especially of the ancient classics which, of course, had not been 

introduced to the Marxist theory of the political order.  This particular shortage created a form of 

higher social status for the black market in classical works:  According to one participant, “The 

resale of blue jeans is considered . . . rather déclassé.  Speculation in Herodotus—that is the mark 

of success.”60 

                                                            
57 O’Hearn at 25; Feldbrugge at 308. 
 
58 Feldbrugge at 308. 
 
59 O’Hearn at 225-26.  Gabor estimates for Hungary that over 83% of home repair services were provided privately.  
Gabor at 355.  Kornai reports that, in Hungary, the most common forms of underground economy were repair jobs 
including auto, home, and appliance repair, and domestic services.  Janos Kornai, Some Lessons from the Hungarian 
Experience for Chinese Reformers, in Market Reforms in Socialist Societies:  Comparing China and Hungary 75, 91 
(Peter Van Ness, ed. 1989). 
 
60 O’Hearn at 223.  This is perhaps an exaggeration, though it relates to Soviet pricing.  Comparisons of official 
prices to black market prices show Herodotus selling for three times the official price; George Sand at eighteen 
times; Dumas at fifteen times; and many authors, European and Russian, not available at all except on the black 
market.  O’Hearn at 223, 224, table 1. 
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There are similar examples for other products.  One observer reports private vendors of 

video recordings offered 10,000 titles; the state store, only 1,000.61  In the early 1980s, a thriving 

private market for phonograph recordings developed, supplied by a substantial underground 

record production industry.  From 1 million to 2.5 million recordings were produced from private 

recording studios.62  The production of other information products such as posters—especially 

political posters—was entirely private.63 

 4. Other Products and Services 

a. Hunting and furs, fishing 

The hunting and fur trapping industries were dominated by private production, perhaps 

because they were beyond even communist abilities of political control.  It is estimated that 

approximately 80 percent of muskrat yields (chiefly used for hats) derived from private sources.  

Because of the higher relative quality of the privately harvested yield, it accounted for 94 percent 

of total muskrat expenditures.  Yet more prominent in the economy, sixty-one percent of 

expenditures on fish came from black market sources.64 

b. Medical services 

Medicines and the services of surgeons, physicians, nurses, and other medical personnel 

(otherwise freely provided by the state) provided an active black market because of pervasive 

                                                                                                                                                                                                
 
61 Hedrick Smith, The New Russians 266 (1990). 
 
62 O’Hearn at 224. See also Feldbrugge at 323. 
 
63 Fedlbrugge at 326 n. 63. 
 
64 O’Hearn at 223, 226-27, 226. 
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shortages in state supplies.65  Illegal abortions, which necessarily required the private production 

of medical services, numbered four to eight million each year.66 

c. Petroleum for autos 

Because the state subsidized gasoline at exceptionally low prices, there were chronic 

shortages.  Reports estimate that 80 percent of gasoline used in private automobiles in 

Kazakhstan and almost 87 percent in Omsk came from black market purchases.67  Virtually all of 

the black market supply was stolen from government sources.68 

  d. Spare parts 

Most spare part supplies—for machinery as well as autos and appliances—had to be 

obtained on the black market.  Indeed, specific shortages created unusual markets.  As an 

example, in many cities, markets flourished for jam jar lids.69 

 5. The Underground Economy and the State Bureaucracy 

Although underground economic activities were formally prohibited by the state, state 

officers were often substantially involved in underground activities.  In some cases, this 

involvement served to further the nominal objectives of the state.  In other instances, the 

objectives appear to have been purely personal to the state officer—corruption—although the 

distinction is not always clear.  The public discovery of the corruption, the hypocrisy of state 

officers—resorting to market order activities to their benefit, in contrast to subscribing to the 

Soviet political order—was important to the collapse of the Soviet regime. 

                                                            
65 Grossman at 32 n .28. 
 
66 Nikolai Shmelev & Vladimir Popov, The Turning Point:  Revitalizing the Soviet Economy, at 198-99 (1989). 
 
67 O’Hearn at 221. 
 
68 Feldbrugge at 303. 
 
69 Feldbrugge at 322, 325 n. 60. 
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  a. Diversion to increase state productivity 

Enterprise managers often diverted supplies from intended uses and bartered them to 

obtain other supplies necessary to meet enterprise production goals or to improve employee 

morale.70  Here, either because of a shortage in necessary supplies or their delay in arrival, 

managers used the market to evade the strict requirements of controllers in order to better 

achieve the goals the controllers had set for them. 

  b. Allocation of government-provided products 

Although the prices of government products sold at state stores were strictly controlled, it 

was a widespread and well-established practice for employee vendors to set aside preferred 

products or those in greatest shortage for specific patrons, who would reward the salesperson 

with a tip or “gift”.  The gift was usually split between the salesperson and the next-higher 

supervisor and then split again, repeatedly, up the salesforce hierarchy.71  Practices of this nature 

represent either differences in intensity of preference, registered though price, or differences in 

wealth resulting from other distortions of the Soviet political order. 

The state bureaucracy took advantages of shortages in consumer goods in a different way, 

by institutionalizing a form of government privilege to serve as a bureaucratic incentive.  

Government workers could earn “certificate rubles,” rewards expressed in terms of rubles but 

only exchangeable in special stores that sold vary scarce consumer products at subsidized low 

prices.  Prior to their abolition in 1975, certificate rubles sold on the black market at six to eight 

times their face value.72 

                                                            
70 Grossman at 30. 
 
71 Id. 
 
72 O’Hearn at 228; Feldbrugge at 332. 
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  c. Bribes 

 Direct bribes in the form of money or goods were widely used to secure such official 

forms of authorization as a driver’s license, a permit to buy a car, an allocation of living space, a 

residential building permit, admittance to an educational institution.  Through bribery, people 

also obtained passing grades on examinations and doctors’ certificates that allowed them to stay 

home from work.73 

The relative prevalence of bribery is often explained as the consequence of discretion 

given to government officers.  Quite differently, bribery is most common in restrictive political 

orders.  Bribes are a market means to work around the limitations imposed by the political order.  

To my knowledge, it has not been studied, but there are good grounds to believe that the more 

restrictive the political order on market activity, the greater the extent of bribery. 

  d. The existence of the black market as a recruitment device 

One of the attractions of government service in the Soviet Union was that it provided 

extensive opportunities to travel abroad.  Beyond simple enjoyment, travel enabled a government 

officer to buy products that were domestically unavailable, either for personal consumption or 

for the conversion on financially attractive terms on the domestic black market.  In addition, a 

government position would generally insulate a citizen from prosecution for participation in 

illegal economic activities.74  Alexander Yakovlev, a Gorbachev ally who had run the 

Propaganda Department of the Communist Party during the 1970s, put the matter more sharply:  

                                                            
73 Feldbrugge at 322 and at n.53. 
 
74 Feldbrugge at 332, 334. 
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“[T]he ‘shadow economy’ in our country is not something that exists alongside the ‘lawful 

economy.’  It is the official economy but is used by officials for their own interests.”75  

B. The Underground Economy of the Former Soviet Union Analyzed 

The underground activity in the Soviet Union derives from the failure of the political 

order to provide goods and services responsive to the demands of the citizenry.  Where control 

by the  political order is unable or unwilling to provide these goods, an underground market 

responds.  It is well known that there were chronic shortages of food, consumer goods, and 

services in the Soviet Union.  As Yakolev, the former propaganda minister put it, “For decades, 

cast iron, coal, steel, and petroleum had priority over food, housing, hospitals, schools, and 

services.”76  The second economy arose to partially replenish shortages in such areas as 

agriculture, housing, medical services, and even books and jam jar lids.  According to Boris 

Rumer, the second agricultural economy was able to “substantially counteract the deepening 

food crisis in the country.”77  In such contexts, in which the magnitude of the political order’s 

failure was sufficiently large, the state began to embrace and even promote the market order.   

The employment of the black market in the Soviet Union as an incentive for bureaucrats 

themselves may illustrate a related effect:  the use of the underground economy to achieve ends 

that are frustrated by prevailing regulation.  It is difficult in some cases to distinguish between 

bureaucratic involvement in the black market as a technique for enhancing bureaucratic 

production, and bureaucratic involvement that represents simply a corrupt exploitation of power.  

Yet, there are certainly instances in which reliance on the black market enhanced the ability of 

                                                            
75 Alexander Yakovlev, The Fate of Marxism in Russia 112 (Catherine A. Fitzpatrick trans. 1993). 
 
76 Yakovlev at 74. 
 
77 Rumer at 560. 
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government officers to satisfy planning needs, for example, where supplies were bartered on the 

market (rather than allocated according to planning directives) in order to accelerate deliveries.  

The channeling of special goods to government officers or their obtaining them on the black 

market, even if corrupt, represents a further example of the market providing goods insufficiently 

provided by the government. 

The contributions of the underground economy to society are not merely financial.  The 

Soviet black market facilitated the distribution and sale of books, recordings, and videos.  Soviet 

officials extolled the second agricultural economy as instilling an important work ethic in 

children and encouraging initiative.  This is not to say that the underground market serves as a 

complete moral tutor of the citizenry (as anyone who has traveled in modern Russia and been 

repeatedly cheated in routine transactions (as my wife and I have) will testify).78 

Finally, the underground economy has important implications for the issue of income 

distribution.  Informal economic activity can increase the well-being of the poorest among the 

population.  Many of the services in the second Soviet economy were provided by individuals 

with less skill and lower incomes, such as hunting, fishing, and home and appliance repair.  The 

various Soviet reports document relatively greater levels of underground activity (homebuilding, 

for example) in rural areas and provinces, away from more industrialized cities.79 

Generally, underground economies provide comparatively greater opportunities for 

women80 and other groups traditionally subject to discrimination.  Sampson reports that many 

entrepreneurs within the Soviet underground economy were “Armenians, Georgians, or Jews 
                                                            
78 Regrettably, the practices of cheating the government, once engrained, take time to dissolve. 
 
79 This may result from lower levels of detection, though again a significant point:  where in the Soviet Union there 
was less detection, there was greater market activity. 
 
80 Alejandro Portes & Jozsef Borocz, The Informal Sector under Capitalism and State Socialism:  A Preliminary 
Comparison, 15 Soc. Just., Fall-Winter 1988 at 22. 
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who have been denied avenues of social mobility in the normal hierarchies of science, arts, the 

army, or the party.”81  Lever reports an underground economy dominated by women in Spain.82  

And in a more general review of informal economies worldwide, Portes and Borocz conclude 

that “members of discriminated ethnic and racial groups tend to be overrepresented as workers in 

informal enterprises. . . . The existence of socially ascribed negative stereotypes of a particular 

group facilitates their willingness to accept unprotected and poorly paid work in general, thus 

propelling them toward informality”83, additionally propelling toward more financially 

productive lives. 

C. The Underground Economy in the U.S. 

As mentioned, the former Soviet Union, with an economy highly controlled by its 

political order, is perhaps an obvious example of the role of the market in alleviating problems 

created by political control.  Similar examples, however, though surely of lesser magnitude, exist 

in other nations.  

Among advanced nations, the United States possesses the most extensive and least 

regulated market economy.  Recent studies indicate, nonetheless, that there is a substantial 

underground economy in the U.S.84  As indicated earlier, the Department of Labor distinguishes 

among aspects of the underground economy in the U.S. as illegal, unreported, unrecorded and 

                                                            
81 Steven Sampson, “May You Live Only by Your Salary!”:  The Unplanned Economy in Eastern Europe, 15 
Soc.Just., Fall-Winter 1988 at 148. 
 
82 Alison Lever, Women’s Employment in the Informal Sector:  San Santiago, Spain, 15 Soc. Just. Fall-Winter 1988 
at 87. 
 
83 Portes & Borocz at 21-22. 
 
84 Richard D. Porter & Amanda S. Bayerr, Monetary Perspective on Underground Economic Activity in the United 
States in The Underground Economies  (Feige ed. 1989) at 129; Dept. of Labor, The Underground Economy in the 
United States (1992) at 9-26. 
 



43 
 

informal.85  The illegal sector comprises traffic in prohibited goods and services, such as 

prostitution, drugs, firearms, counterfeit currency, and loan sharking.86  The unreported sector 

consists principally of tax evasion, both of income taxes and of employment taxes and benefits.87  

The unrecorded sector encompasses those activities that never reach the eye of statistical 

agencies distinguishing, for example, those who underpay taxes (unreported) from those who 

never file at all (unrecorded).  Examples of unrecorded economic activities are farm and 

construction work, work “off-the-books”, and various personal services.  Finally, the informal 

sector—not sharply distinguished from the unrecorded—consists of work violative of some 

prohibition, though not illegal in itself:  domestic or factory work by illegal immigrants, and the 

like.  The Department of Labor estimates the size of the aggregate underground economy in 1992 

as from $42 billion to $1.096 trillion.88 

1. The illegal economy 

Evaluating the illegal economy in a democratic state is different from judging the moral 

defensibility of the activities—for example, prostitution and drugs—that constitute that 

economy.  Many people make a personal moral judgment not to engage in such activities.  It is a 

different matter to conclude that the state should employ its force to prohibit all citizens from 

engaging in them. 

                                                            
85 Id. at 4. 
 
86 Whether loan sharking—monetary loans at higher than legal interest rates—should be regarded as unproductive 
and made illegal is another question. 
 
87 Some of the activities that the Department categorizes as illegal, such as violations of liquor controls and 
smuggling, may be better understood as examples of tax evasion.  Appropriate categorization, however, is not 
important here. 
 
88 Id. at 20. 
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The existence of an underground economy in these activities is evidence that not all 

citizens share this moral judgment.  Whatever one’s moral feelings, prostitution and the drug 

trade involve transactions that are more or less voluntary, between persons who believe the 

transaction will benefit their lives.89  Rewards are distributed according to benefits conferred.  

And it is possible that these activities create opportunities otherwise unavailable to the poor. 

With respect to the drug trade, despite substantial citizen demand and the large monetary 

stakes involved, it is not apparent that it increases national wealth in any respect.  Similarly, 

other elements of the illegal economy such as counterfeiting or smuggling possess no positive 

moral values.  These activities appear solely redistributive in character:  they neither increase 

societal wealth nor enhance the allocation of resources.  There is no reason to believe that they 

provide systematic opportunities for the disadvantaged. 

2. The unrecorded and unreported economies 

The unrecorded and unreported economies in the U.S. are different from the illegal 

economy in that they do not constitute a set of activities qualitatively distinct from legal markets; 

instead, they represent totally lawful economic activities whose participants evade applicable 

taxes.90  Tax evasion might seem to be the easiest of rule contraventions to condemn as 

redistributive, rather than productive, but a more careful analysis is necessary. 

Imagine two separate contexts of tax evasion.  In the first, a producer successful in the 

market evades taxes by misrepresenting sales of $100,000 as equal to $10,000.  In the second, by 

evading taxes—say employment taxes—the producer manages to avert insolvency to stay in 

business or sell more of the product or service at a lower price than would be sold otherwise still 

                                                            
89 The less voluntary the transactions are, the more readily they can be condemned. 
 
90 Some smuggling—say, of non-prohibited goods—might also fall into this category. 
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paying employees.  The first context is an example of a purely redistributive gain; the second, a 

productive gain.  In the first context, the producer becomes richer by exactly the amount of the 

diminution in tax yield.  The net wealth of the society is unchanged, just shifted.  In contrast, in 

the second context, the tax evasion promotes the values of market activity.  The additional sales 

of the product enhance societal wealth and confer benefits to consumers by providing products 

for sale at prices lower than otherwise possible, potentially enhancing the position of the least 

advantaged.  In addition, the evasion of the employment tax will increase employment, 

potentially aiding either those who are less advantaged to begin with or those who would become 

less advantaged by losing their jobs. 

A more precise analysis of the distinction between these contexts can be made.  It is well 

established that the political order’s imposition of a tax on a product will increase its price and 

reduce consumer demand.  When price increases, consumers must satisfy their needs by 

purchasing other, less satisfactory products or, lacking alternatives, leave those needs unmet.  In 

addition, employment in the industry, as well as utilization of other factors of production, will 

decline.  In economics, these effects are described as the deadweight loss of taxation and are 

represented on a supply and demand graph by a triangle, which incorporates the loss of both 

consumer and producer surplus. 

The distinction between the two contexts of tax evasion above relates to this deadweight 

loss from taxation.  In the second context, the continued production of the good and its sale at a 

price lower than that charged by producers who pay the tax can be regarded as partially restoring 

the deadweight loss from the tax.91 

                                                            
91 If all producers evaded the tax, the deadweight loss would be completely restored. 
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The evasion of the tax imposed by the political order restores the consumer and producer 

surplus otherwise sacrificed as a casualty of the tax.  To the extent of the restoration—and 

putting aside for now the fiscal effects of evasion—societal welfare is enhanced.  More 

generally, the benefits of the market—wealth creation, superior allocation of resources, the 

provision of benefits to consumers and rewards to producers in proportion to those benefits, 

creation of opportunities for the least advantaged—are equally enhanced. 

In contrast, in the first context, in which the successful producer misrepresented sales of 

$100,000 as equal to $10,000, there is no direct effect on the deadweight loss of taxation.  There 

is only a fiscal effect, presumably negative given the lawful imposition of the tax.  There is no 

restoration of consumer or producer surplus, nor any increase in sales or employment.92 

The deadweight loss analogy can be extended more generally.  Those activities of 

underground economies—whatever the society—that have appeared justifiable are similar 

because they represent efforts to restore deadweight losses created by governmental action.  The 

development of a second agricultural economy in the former Soviet Union through the market 

order represents the effort to reduce the deadweight loss manifested in the chronic shortages in 

foodstuffs created by the Soviet political system of state and collective farms. 

In contrast, elements of underground economies that have no positive effect on the 

deadweight loss from policies of the political order cannot be defended.  Counterfeiting, 

smuggling, the fraudulent misreporting of sales, have no effect on consumer or producer surplus 

as defined in economics, because they have no effect on productive output or, at best, a negative 

                                                            
92 The example presumes that the producer simply pocketed the tax difference, not taking it into account in its 
competition with other producers. 
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effect since real resources are expended to achieve a solely redistributive gain.93  The deadweight 

loss analogy is also helpful in considering the otherwise ambiguous cases of prostitution and the 

drug trade.  The (idealized) defense of prostitution is that it provides through the market for the 

satisfaction of human sexual needs without effect, or with positive effect, on the other productive 

activities of participants.94  The debilitating character of addictive drugs is different in this 

respect.  The use of drugs inflicts negative external effects on other productive enterprises, 

reducing societal welfare. 

The deadweight loss analogy does not provide a complete analysis of the effects of the 

underground economy, but it does suggest implications.  First, all taxes (and equivalent 

governmental actions of the political order) distort economic activity, but the distortions occur in 

different ways and the resulting deadweight losses can differ substantially.95  Speaking strictly of 

taxes, there will be different levels of deadweight loss according to different products and 

services and according to how those taxes are imposed.96  In the first instance, the relative 

magnitude of underground economies is a measure of the relative degree of deadweight loss 

from the determination of the political order to suppress activities either directly or through 

taxation.  The evasion of taxes as well as of other governmental rules and regulations will be a 

function of the penalties for evasion and the likelihood of apprehension.  Holding expected 

penalties constant, the productive benefits from evasion are represented by the deadweight loss 

                                                            
93 For a similar analysis, see Richard A. Posner, The Social Costs of Monopoly and Regulation, 83 J. Pol. Econ. 807 
(1975). 
 
94 Again, this is an idealization and ignores the exploitative features of much of the industry, though many of those 
features may derive from the political decision to make the practice illegal. 
 
95 Putting aside the definition of the structure of the market, the creation of public goods, and the control of 
externalities. 
 
96 For a discussion of optimal taxation, see Anthony B. Atkinson & Joseph E. Stiglitz, Lectures on Public Economics 
366-456 (1980).  For a simpler approach, see Joseph E. Stiglitz, Economics of the Public Sector 399-411 (1986). 
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of taxation.  Those activities generating greater levels of productive evasion are likely to be those 

in which deadweight losses are large.  It follows that observations of the underground economy 

can identify those areas in which the society has most to gain from tax reduction or the 

evaluation of political decisions requiring inalienability.  The larger the extent of productive 

evasion, the greater the justification for reducing the tax.  An example is the Soviet government 

ultimately embracing and promoting the second agricultural economy. 

Evaluating tax evasion is more difficult.  There are no a priori grounds for presuming that 

all taxes enhance societal welfare.  The limitations of the democratic, electoral process have been 

discussed. 

3. The informal economy 

In an advanced country such as the U.S., with a well-established rule of law, the informal 

economy largely consists of the evasion of governmental regulations such as immigration 

restrictions, safety and building codes, and other political order directives.  Although there are no 

exhaustive studies of the subject, much of this evasion enables the poor or less-skilled to produce 

goods and provide services at lower prices than possible otherwise. 

These examples seem almost entirely market facilitating.  Thus, they enhance societal 

wealth, improve the allocation of societal resources, distribute rewards according to benefits 

conferred and, most importantly, create new opportunities for the least advantaged.97  The moral 

criticism of these activities must build from a moral defense of some abstractly optimal level of 

immigration, quality of housing, or the like.  Much of the political regulation generating these 

informal market activities is defended on the paternalistic grounds that the polity expressing 

itself through the political process possesses greater information or better judgment than the poor 

                                                            
97 This conclusion neglects the claims that some amount of undocumented labor or other informal activity suffers 
exploitation because of its informal character. This is typically a consequence, however, of the political order’s 
prohibition of these activities. 
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and, therefore, that the poor should be prevented from subjecting themselves to the lower 

standards implied by evasion.  Similar expressions of paternalism stood beneath the regulations 

that generated informal economic activities in the former Soviet Union. 

Those who condemn underground economies seem to presuppose that all government 

resources are spent on true public goods.  That presupposition, however, is highly suspect:  no 

serious observer of politics could support it.  To evaluate the effects of the underground economy 

necessarily requires a comparison of the benefits conferred by the governmental action impaired 

by underground market activities against the benefits conferred by those activities.  

 

VII.   Money in Politics:  The Issue of Electoral Finance 

 This Part represents an initial effort to reanalyze the issue of the role of money in 

politics.98  Currently, the issue is framed in terms of the finance of political campaigns, though I 

think it is helpful to consider the issue more broadly as one of electoral finance, since many 

contributions are made to politicians or to causes outside the campaign context. 

There are two basic approaches that dominate the modern debate.  One of these 

approaches is what might be called the campaign finance "reform" tradition:  a quite substantial 

literature that dates from the turn of the century that is highly critical of the role of money in the 

electoral process and supports extending current campaign finance regulations, eventually 

toward the substitution of government electoral financing or no financing in place of financing 

directly by the citizenry.  The second and contrary approach derives from the values of the First 

Amendment.  It views citizens as possessing a right to make campaign contributions and 

                                                            
98 Many of the ideas in this paper were first presented as a Bradley Lecture at the American Enterprise Institute in 
2000 and, later, as the Twentieth Higgins Lecture at Lewis & Clark Law School in 2003.  I am grateful to members 
of the audiences at both institutions and to participants at a Workshop at New York Law School for valuable 
criticisms. 
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expenditures as speech and as an incident of citizen association.  Thus, it opposes current 

limitations—perhaps all limitations—on private electoral finance. 

These two opposing approaches to the issue can each count many eminent supporters.  

But I believe that the current debate between them is not helpful.  The failure of the debate is 

reflected in the increasing difficulty the Supreme Court exhibits in determining the 

constitutionality of various campaign finance restrictions as evidenced by the increasing and 

unusual divisions on the Court. 

The debate has failed because neither the reform tradition nor the First Amendment 

tradition illuminates very clearly how the financing of the electoral process of the political order  

contributes to or impairs our system of electoral politics.  Certainly not every private campaign 

contribution or expenditure perverts the electoral process.  But conversely, why or in what 

contexts should we view contributions or expenditures as forms of speech?  The absolutist 

position of both sides of the debate has not advanced, and shows no prospect of advancing, our 

understanding of the role of money in politics. 

As described before, market processes and electoral processes possess many different 

structural characteristics.  Preferences are registered in markets with money; in elections, with 

votes.99  As will be explained further than before, there is a great deal of difference between 

money and the vote as mechanisms for expressing personal values.  As has also been discussed, 

there are other structural differences between the market order and the political order.  This Part 

attempts to show that invoking market mechanisms in the electoral process is a means of 

repairing electoral failures. 

                                                            
99 I do not mean to disdain elections as merely expressing citizen “preferences” as opposed to broader ideals or 
commitments, as shall be seen in the discussion.  I use the term “preferences” only for convenience. 
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Section A describes briefly what I regard as the two competing approaches to the 

campaign finance question in the current debate.  It does so briefly, because both approaches are 

well known.  Section B discusses the normative justifications for limitations on electoral finance. 

 A. Two Competing Approaches toward Campaign Finance in the Modern  
  Debate 
 
There are two principal contrasting approaches to the campaign finance issue that 

currently dominate debate, the “reform” tradition and the “free speech” tradition.  This Section 

reviews these approaches.  It does so summarily because both are well known, and so the 

discussion abstracts substantial detail, though it attempts to do so fairly. 

The two contrasting approaches to campaign finance do not diverge over a large range in 

their conception of the role of an election, sharing the same ideal view, with one exception. What 

is the ideal conception of the electoral process?  An election is a form of perfected group 

political communication.  An election provides an opportunity for each citizen to express his or 

her political ideals or preferences.  The exception as between the views is that the reform 

tradition regards the injection of money into the electoral process as harmful to the electoral 

process; the free speech tradition regards electoral contributions as elements of free speech and 

so beneficial to the political process. 

1.  The Reform Tradition 

The central organizing thought of the reform tradition is that money—whether in the 

form of a contribution to a campaign or of an expenditure on behalf of a candidate—corrupts the 

electoral process.  There are four principal senses in which money corrupts: 

First, a campaign contribution or campaign expenditure may affect the actual substance 

of decisions made by public officials.  The most obvious example is a bribe that a candidate 

accepts in return for a promise to provide or help provide some government benefit or privilege 
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directly to the contributor as opposed to allocating the benefit on grounds of public merit.  This is 

the easiest grounds for concern about electoral finance because it represents an unambiguous 

perversion of the public interest.  No citizen can support political bribes. 

Second, and more subtly, as many have emphasized, contributions or expenditures can 

corrupt by deflecting the candidate's attention toward matters of interest to the contributor as 

opposed to the broader interests of the public.  At base, this complaint derives from a lack of 

faith in the ability or commitment of the legislator.  That is, the official taking a bribe knows 

what he or she is doing and consciously accepts the bribe in return for the favor.   The more 

subtle accusation is that money buys influence over the elected official, making the contributor 

or the contributor's cause appear more persuasive, in some abstract sense, than it ought to be.  

This complaint sees government officials as incapable over some range—the range of 

influence—of determining the interests of the public on grounds independent of the campaign 

contribution.   

Third, and even less directly, there is concern that money can buy access to an official, 

providing a differential opportunity for a contributor to persuade a public official.  Here again, 

the concern derives from skepticism of the political independence of public officials.  According 

to this conception, the public official makes decisions based upon access to political views 

provided to him or her, rather than independently seeking out and implementing broader public 

values.  Here, differential access to a politician perverts the political process by subjecting the 

impressionable politician to positions that deviate from the public purpose. 

Still, there is a fourth and, in some ways, deeper sense in which the reform tradition 

views money as corrupting.  It is less tangible and most closely resembles an aesthetic 

sensibility.  According to this view, even if money does not affect the decisions or views of 
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candidates or elected officials, money has a corrupting effect on the political process.  This part 

of the tradition is conceptually the most difficult and is in greatest conflict with First Amendment 

concerns.   

Though this view is often alleged to derive from a conception of political equality, it 

derives from an aesthetic aversion to money or to marketplace activities themselves.  Here is the 

argument:  Our democracy is structured to treat each citizen as morally and politically equal 

through the principle of one person/one vote.  Given that principle of equality, it is normatively 

wrong to allow citizens with greater financial resources to participate more actively in politics 

through either contributions or expenditures than citizens with lesser resources.  Just as 

eliminating property ownership or gender as a qualification for voting—along with other 

reforms—extended the equality principle, so eliminating effects of the possession and 

expenditure of wealth is claimed to enhance the purity of the political process. 

As a pure equality argument, the proposition is problematic.  No one really believes that 

all citizens are or should be exactly equal politically.  There are many grounds making citizens 

unequal in the political realm to which no one would object:  Some citizens have better ideas, are 

more persuasive, or have developed reputations for good judgment, which other citizens respect.  

Some citizens are more committed to political activity than others.  The reform tradition does not 

derogate these differences.  To the contrary, manifestations of inequality in these forms—better 

ideas, persuasiveness, good judgment, greater commitment—add rather to than diminish the 

vigor of political debate.  As a consequence, the complaint about money is not at heart an 

equality issue.  Basically, the complaint is aesthetic.  The real concern is that, where the 

possession of money is the characteristic that violates the equality principle, the political process 

is somehow tainted.  It is a conception of a form of political order purity. 
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The conception of the ideal electoral process to the reform tradition is straightforward.  

Again, an election provides an opportunity for each citizen to register his or her ideals or 

preferences.  The election itself is a mechanism for aggregating these ideals to form a 

representation of the public good.  But it only represents the public good if money—or more 

precisely, individual and, certainly, corporate money—is prohibited from affecting the outcome.  

Campaign finance limitations restrain the influence of individual and corporate money.  The 

substitution of government-supported finance for private individual finance would serve to 

perfect the process though, in some accounts, a policy of no money at all would perfect the 

process even further. 

2.  The First Amendment Tradition 

What I call the First Amendment tradition supports a simple view:  that the society 

benefits where each citizen is able to express political values as fully and completely as possible.  

It is evident, from this view that the ideal election in the First Amendment tradition is not too 

dissimilar from the ideal election in the reform tradition.  According to the First Amendment 

tradition, elections similarly serve to aggregate beliefs or preferences. The chief difference is that 

the reform tradition regards the expression of ideas as occurring without regard to money; the 

First Amendment tradition regards contributions and expenditures as forms of expression.100  

The difference between the two is over the characterization of the effect of money on elections.

 It is, perhaps, overexpansive to describe these First Amendment views as constituting a 

“tradition.”  There is, of course, a great First Amendment tradition addressing other topics and 

showing how the fullest expression of beliefs enhances the democratic process.  In the area of 

campaign finance, however, the tradition consists largely of assertions that contributions or 

                                                            
100 A central proponent of these views is Lillian BeVier.  See, e,g,, BeVier, Money and Politics:  A Perspective on 
the First Amendment and Campaign Finance Reform, 73 Cal. L. Rev. 1045 (1985). 
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expenditures are a form of speech.  Often these claims are overbroad.  It is difficult to conclude 

that, in motivation and effect, the typical political contribution or expenditure is equivalent to the 

circulation of an 18th Century political pamphlet.   

On a more limited level, much of the defense of unlimited private finance is empirical.  

Thus, Professor Bradley Smith claims to show that money spent on campaigns increases 

information, but cannot buy elections, citing many examples, such as the failed efforts of Ross 

Perot, Michael Huffington and Steve Forbes to win elections.101  The converse empirical 

showing is that contribution limits have negative consequences, such as enhancing the position 

of incumbents and favoring select elites.102  In a similar vein, Judge Buckley has criticized limits, 

emphasizing his own electoral experience (he was elected a Senator from New York despite 

limited political experience) and that of other outsiders such as Senator Eugene McCarthy, 

whose successes against President Lyndon Johnson were made possible by campaign 

contributions of great magnitude donated prior to the introduction of campaign finance 

restrictions.  These arguments, however, remain chiefly empirical—to some extent, anecdotal—

in a field in which empirical demonstration and proof is extremely difficult.  They lack an 

organizing framework and, as a consequence, have not been sufficient to convince the reformers. 

B.  Political Failures and Electoral Contributions 

This Section begins a different analysis of the issue.  First, I endorse entirely the 

conception of the ideal electoral process that I identified both with the reform and the First 

Amendment traditions:  that an election ought in a normative sense to reflect a gathering 

together—a collecting point—of the political ideas and values of the citizenry.  Nevertheless, 

                                                            
101 B.A. Smith, Money Talks:  Speech, Corruption, Equality and Campaign Finance, 86 Georgetown L. J. 45 (1997). 
 
102 John Lott has published several papers showing this effect. 
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some analytical advance can be achieved by comparing the ideal of the electoral process to the 

process of the market. 

As described, there are structural differences between elections and markets which I 

believe to be important for evaluating private electoral finance:  First, as described above, the 

electoral process necessarily imposes a set of geographical limitations on the electoral expression 

of the political views of citizens.  Second, elections are necessarily time-bound, in the sense that 

we cannot have a continuous registering or re-registering of citizens' views through elections.  

Third, the method of democratic aggregation of citizens’ votes—majority rules—serves 

necessarily to diminish the significance of minority views.  Fourth, we allow each citizen only 

one vote per election and we weight that vote equally to the vote of each other citizen.  This 

principle suppresses all intensity of political preference of members of the electorate. Fifth, many 

citizens do not vote. 

These electoral constraints—constraints of geography, time, control of the majority, the 

equally weighted vote and non-voting—are systemic obstacles that prevent citizens from fully 

registering their political views.  As has been explained, I view these constraints as political 

failures, corresponding to the conception of market failures.  

It is difficult, however, to repair these electoral failures within the electoral process alone, 

just as a true market failure cannot be repaired through market processes alone.  Our society has 

a strong tradition of geographic representational districts.  We might imagine allowing citizen 

choice as to where to cast a vote, but we only allow a single vote.  Thus, even then, through the 

electoral process alone, a citizen could not simultaneously express political commitment to 

Senatorial candidates in multiple states.  Similarly, we might provide for more frequent elections 

to reduce the impediment created by time, but we cannot realistically imagine continuous voting.  
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Although some electoral districts have experimented with proportional voting, there is no general 

method consistent with our society’s commitment to the principle of one person/one vote to 

allow citizens to register intensity of preference through the electoral system.  And, of course, if 

citizens are not able or do not find their influence on the electoral outcome to be greater than the 

costs of voting, there is no electoral register of political values.  These obstacles are systemic and 

cannot realistically be repaired by amendments to our electoral process.   

These electoral limitations, however, can be overcome through electoral contributions.  

Electoral contributions can serve to repair these electoral failures.  Through monetary 

contributions a citizen from Connecticut can register his or her political views in California and, 

simultaneously, in other states as well.  Contributions to politicians at times other than an 

election can reinforce or suggest changes in a politician’s commitments and direction.  

Contributions to campaigns or promises of future contributions can increase the likelihood that a 

candidate will honor his or her election promises, just as a bond enforces performance of a 

commercial contract.  Contributions can provide an investment in the brand name or good will of 

a challenger to an incumbent or to a candidate from a minority party. 

Most importantly, electoral contributions can allow those citizens who feel intensely 

about a candidate or a political issue to register that intensity.  And contributions can allow 

citizens who do not have the time to vote or whose vote is irrelevant—such as a Republican in 

New Haven—to register political commitment.  This approach, I believe, is richer than simply 

advocating that money is speech, because it shows how money is related to speech.  The 

contribution of funds to a politician allows the citizen to register exactly how much the citizen 

values the political commitments that the politician has made. 
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Thus, just as our society invokes political processes to repair market failures—the control 

of monopoly through the antitrust laws; the acquisition of public goods and the provision of them 

at cost; the regulation of externalities—the use of money, the medium of the market, can serve to 

repair electoral failures.  

The principal implication of this analysis is that electoral finance constraints, such as 

those embodied in current law—constraints on the ability of citizens to overcome the limitations 

of our electoral process through political contributions, the market order—diminish the 

expression of political commitment and reduce the vitality of political debate in our country.  

The implication is that limitations on private political contributions impoverish, rather than 

enrich, our democratic political environment.  Since a Connecticut resident is not allowed to vote 

in California, the only contribution of political commitment to a California legislator that he or 

she is allowed, is now, $3,600, however strongly that person feels about a particular candidate or 

issue.103  Similarly, if a candidate has changed his or her views violating campaign promises, or 

if a citizen discovers a candidate not up for reelection whose views he or she wishes to support, 

the only mechanism to express commitment for this candidate’s political position is through a 

contribution, limited by law in California to $3,600.  Finally, however strongly the citizen feels 

about a candidate and his or her position on issues, the citizen is limited by law to, now, a $3,600 

contribution per election.  These limitations imposed by our election process and by our 

campaign finance laws are the equivalent of high tariffs or a prohibition on trade of political 

views that cannot be expressed in an actual election.   

Of course, there are other available means of expressing political commitment.  

Constraints on financial contributions, however, force citizens who feel strongly about a 

                                                            
103 There are different current limits for contributions to candidates for other offices, such as Governor. 
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candidate to express support by in-kind contribution of time and effort by providing volunteer 

effort in elections.  I do not mean in the slightest to disparage in-kind political efforts and, when 

younger, I have gone door-to-door during campaigns, driven a car as a volunteer for a candidate, 

among other efforts.104  But, in-kind service is generally only possible for local candidates.  Plus, 

there is a terrible primitiveness to constraining citizens to in-kind work on behalf of the political 

ideals in which they believe.  Indeed, reducing the extent to which citizens can employ financial 

contributions to register the intensity of their political views reduces our political system to the 

equivalent of a primitive, near barter-like economy.  And the primitiveness becomes increasingly 

telling to our political debate as skills and abilities develop broadly across the society.  There is a 

reason that it is largely students, high school and college, and other citizens without full-time 

jobs, that constitute the foot-soldiers of modern political elections.  In-kind work in an election 

for any citizen is a function of both the level of political passion and the opportunity cost of the 

effort.  If the opportunity cost is very low, the level of political passion need not be very high to 

lead one to volunteer. 

Put differently, there is no reason to believe that high school and college students (like 

me in my earlier in-kind service) or the retired are the citizens of our society that possess the 

richest political views.  Given current limitations on campaign contributions, a professional who 

feels strongly about a candidate is systematically disenfranchised in comparison to citizens for 

whom the opportunity costs of in-kind work are lower.   

But the problem goes beyond unequal treatment.   The democracy would seem weakened 

by this disenfranchisement.  Limitations on electoral contributions rob a democracy of the 

expression of intensity of political support by shackling politically-charged citizens—and the 

                                                            
104 I even for a few weekends delivered soapbox talks in Central Park on the British model:  totally ineffective. 
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metaphor is not wrong, much like the prison population—shackling them to the performance of 

low-grade, manual labor. 

As mentioned earlier, perhaps the most difficult issue with respect to electoral finance is 

how to address concerns about equality.  Some commentators support constraints—even the 

abolition—of campaign contributions by private citizens on equality grounds:  If no individual 

citizen can contribute, then each citizen will be treated equally by definition.  This is a difficult 

normative position.  To obtain the richest and most vibrant political environment, it is not 

evident that structural constraints on the market order to limit the registering of intensity of 

political views achieve this end.  Given our commitment to the ideal of one person/one vote in 

elections, citizen involvement in the electoral process becomes the central mechanism for 

registering intensity of political viewpoint. 

The principle of one person/one vote is an important affirmation of the political and 

moral equality of citizens—in the election itself.  In the debate that proceeds the election, 

however, there is no clear value from suppressing—levelling—intensities of political view by 

limitations on private finance.  The political views and ideals of citizens are not distributed 

equally—nor should they be.  In a vibrant and lively democracy, the political views of citizens 

vary dramatically in intensity from indifference to some issues to passionate commitment to 

others. 

The argument here extends beyond the First Amendment position that contributions or 

expenditures on behalf of a candidate ought to be regarded as an incident of personal freedom.  

Regardless of claims over personal rights, the richest and most vibrant political environment 

needs to acknowledge the role of the market order in empowering and encouraging citizens to 

express their political views and commitments through electoral contributions.  Based on 
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democratic values alone, the market order serves to free the means of political expression from 

these levelling prohibitions on campaign finance. 

Of course, there are many subsidiary problems in our current regime.  For example, the 

distinction between contributions and expenditures and between contributions to candidates and 

to causes has a very weak conceptual base.  Given these electoral failures, the distinction leads to 

a substantial shifting of the means of registering political support, indefensible from the broader 

view.  For example, the candidate contribution limit necessarily shifts contributions toward soft 

money contributions to parties or, where now prohibited, to other forms of direct expenditures.  

The current reform debate has universally condemned soft money because of its unrestricted 

nature.  But there are many electoral advantages from soft money contributions.  A soft money 

contribution allows a citizen to express support for political principles of greater generality than 

reflected in any single politician's views.  It also allows the citizen to delegate to political 

professionals the determination of how the money most effectively can be spent, much like a 

contribution to the United Way.  

It should not be surprising, thus, that Professor Smith and others have found that the 

amount of money spent on campaigns has increased despite current limitations.  The magnitude 

of electoral contributions derives from the level of political commitment.  The expression of that 

commitment can be suppressed and redirected, but it cannot be extinguished.  Much like the 

operation of an underground economy in a totalitarian or even a regulative state, the political 

energies of citizens will seek an avenue of expression. 

The deepest—as I have described it, aesthetic—concern about unleashing electoral 

finance by private citizens is the fear of taint.  Without doubt, democracy idealizes political 

debate in terms of the broader public good which is not unrelated to money, but strictly so only 
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in a perfectly competitive world.  Will broader forms of private electoral finance taint the 

political process, reducing the interest and participation of the citizenry? 

We might think about this question by comparison to other public-minded, non-self 

interested activities in our society, such as charitable giving.  Most societies—certainly we, as 

Americans—value and hope to promote political participation as we value and hope to promote 

charitable giving.  In-kind work for charities is particularly valued but, like politics, is 

increasingly difficult as skills and time demands expand.   

The issue, though is similar.  We currently have a regime of unlimited private finance of 

charities.  Individuals can contribute as much as they want to any charity of their choice.  Does it 

taint charitable activities to have them so implicated with money?  Are citizens less willing to 

participate with charities because they know other citizens are giving financial donations?  

Would charitable giving in our society be greater or less with a $3,600 per person contribution 

limit to any charity?  Put aside the dollars, would the extent of charitable feeling be greater or 

less if a citizen knew he or she could contribute no more than $3,600 per charity?  In each of 

these respects, charitable activity would be substantially reduced if the expression of charitable 

feeling through contributions were suppressed.  The analogy to political participation is very 

close. 

The central implication of this approach is that the market order through electoral 

contributions  repairs failures of the political order.  But there do remain some outstanding 

issues.  The question of corporate contributions is a difficult one.  Should we regard a 

contribution by a corporation as equivalent to a contribution by an individual citizen?  I do not 

have a clear answer to this question, in large part, though, because we have failed to develop a 

rich conception of what a corporation and its employees and officers are and whether it makes 
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sense to treat a corporation as a form of democratic institution aggregating the desires of those 

who work within it given constraints of competition with other corporations. 

The issue of corruption or rent-seeking or, more precisely, the distribution of public 

favors on grounds other than merit or the broader public good must surely be considered.  Yet, as 

economists know, activities that generate societal costs can be controlled either by regulating 

inputs to the activity or its outputs.  Our current system of campaign finance control suppresses 

inputs to the political process—electoral contributions—on the grounds that some of those inputs 

may be related to corruption or rent-seeking.  These controls have the necessary effect of 

suppressing, at the same time, a vast range of political feeling that might otherwise add fullness 

and depth to our nation's political life. 

The alternative method is to regulate outputs.  A society must maintain its commitment to 

controlling corruption and rent-seeking:  the extent to which politicians are able to divert public 

values and ends for their own purposes by distributing public favors.  The most effective way to 

limit corruption is to constrain the ways politicians can reward their contributors.  The most 

effective way to limit rent-seeking is to eliminate the rents.  The most important effort toward 

those ends is to reduce the size and scope of government largesse through reducing the scope of 

the political order and increase the scope of the market order.   

Either form of regulation may be overbroad.  But, surely, as between the regulation of  

electoral contributions which, in the process, suppresses the ability of citizens to register their 

political views, and the regulation of government favors which, in the process, suppresses some 

set of government programs, in favor of the market order,  it is the government largesse, rather 

than the political debate, that ought to be sacrificed. 
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In any consideration of campaign finance "reform",  the ambition of the society is to 

create the most vibrant and dynamic political system.  We must not suppress the registering of 

political or ideological enthusiasm now constrained by limitations on the electoral process.   

 

VIII.   Conclusion:  The Moral Values of the Market 

This paper has attempted to show the multiple ways in which the market order corrects 

failings of the political order but also, perhaps not too subtly, to explain the positive benefits to 

all societies through the operation of the market order.  As shown through the discussion of 

informal economies, the market creates wealth, provides for superior resource allocation, and 

increases the opportunities for the poor—if they can gain skills—and of opportunities for victims 

of discrimination.  These contributions are features of all markets, whether underground or 

formal, and reflect the differential capacities of markets to politics as mechanisms for directing 

the activities of the populace. 

The metaphor that Adam Smith chose to illustrate the operation of the market and its 

difference from the state—the metaphor of the invisible hand—is misdescriptive in this regard.  

The operation of the invisible hand aptly captures Smith’s important point that the seemingly 

uncoordinated actions of thousands of separate individuals in markets can generate a coherent 

and productive allocation of resources.  But the contrast between an invisible hand of the market 

and a visible hand of government is misleading.  Perhaps the monarchy of Smith’s time or, say, a 

totalitarian regime such as Stalin aspired to operate in the manner of a visible hand.  In more 

complicated regimes—even totalitarian regimes and surely modern democracies—a metaphor 

suggesting a government directed by a single hand is misdescriptive.  The transformation of 

individual consumer preferences and values is no more visible through government allocations 
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through the political order than through the millions of individual transactions in the market 

order. 

As has been emphasized, the domain of the political order and the market order are 

different.  There is no market for justice or civil virtue comparable to the effort to achieve these 

goals through the political order.  This difference, however, is often overemphasized.  No one 

can deny that a broad range of political action—indeed, perhaps the broadest range—operates 

solely to control economic activity and to redistribute society’s resources. 

In an ideal world, one might imagine a government that was responsive to each citizen as 

well as to groups of citizens, however small.  Such an ideal is unrealistic, not only in practical 

terms, but because the demands of different citizens are less likely to be resolved to the 

satisfaction of all parties through politics than through the market because there is no political 

“currency” equivalent to money in its capacity to register and then mediate the differential 

intensities of the desires of the populace. 

The evaluation of the political order versus the market order has been dominated by the 

view that emphasizes nonmaterial and noneconomic goals and values—such as justice or 

community—differentially achievable through politics.  In addition, the moral superiority of 

political action has been defended on the grounds of the essential equality of citizens in the 

voting booth, in contrast to the marketplace.  

The moral defense of the market has been far less well developed. To canvass the moral 

landscape briefly, markets promote many important societal values.  As has been discussed, 

given a legal structure, and appropriate controls on restraints of trade and externalities, and 

appropriate investment in public goods, the market is superior to political control as a 

mechanism for societal wealth creation.  In contrast, because of problems of vote aggregation 
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and the influence of dominant political interests, regulation by the political order diverts the 

economy, reducing wealth and misallocating societal resources. 

The operation of the market order, however, promotes many other moral values.  For 

example, with respect to income distribution, a preference for income equality must address the 

moral basis justifying the distribution of rewards according to the level of benefits provided to 

consumers.  Hayek, for example, was willing to accept that the distribution of income and wealth 

from market activities was largely fortuitous.105  Others go further and associate market success 

with undesirable personal characteristics, such as greed106 or, following Adam Smith, self-

interest.  Few have suggested that market rewards bear any relation to a distribution that can be 

regarded as just. 

There is a powerful consequentialist moral justification, however, for the distribution of 

market incomes.  The market distributes rewards according to the level of benefits provided to 

other individuals—consumers.107  A citizen is rewarded through the market exactly to the extent 

that that citizen has created a product, added value to it, or provided a service of benefit to 

someone else.  Hayek viewed the shifting of profit opportunities in response to changes in supply 

and demand as fortuitous, and it is fortuitous from the standpoint of the producer who, in a 

competitive market, cannot influence price.  From the standpoint of consumer beneficiaries, 

however, differential rewards in responses to changes in supply and demand are well deserved, 

since the market price reflects the benefit conferred upon consumers.  Indeed, better than any 

                                                            
105 See 2 F.A. Hayek, Law , Legislation and Liberty 126-28 (1976). 
 
106 Stuart Henry, Can the Hidden Economy be Revolutionary?  Toward a Dialectical Analysis of the Relations 
between Formal and Informal Economies, 15 Soc. Just. Fall-Winter 1988 at 29. 
 
107 See John B. Clark, The Distribution of Wealth (1914). For a less developed version of this approach, and 
different because of its advocacy of market simulation through judicial decisionmaking, see Richard A. Posner, The 
Economics of Justice 48-115 (1981). 
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other imaginable measure of desert, the market provides rewards according to the evaluations of 

persons of the level of the benefit provided, as the beneficiary personally indicates value and 

consents to receive it by voluntary payment for the product or service. 

This is a consequentialist definition of a moral or just distribution of rewards.  Most 

moral criticisms of the market order have derived from the Kantian focus on the intention of the 

participant, and have largely accepted Adam Smith’s characterization of markets motivated by 

self-interest.  Viewed differently, as a system for the distribution of rewards, the level of self-

interest of a market participant is of no general importance because, under a system of laws, 

admittedly defined by the political order, greed does not correlate with productivity.  A consumer 

who in a competitive market purchases a product at the lowest price cannot differentiate between 

a seller who is a monster of greed or an altruist willing to sell a product at bare cost.  As a 

system, the market order distributes rewards as might God in the afterlife:108  according to the 

benefits conferred on others. 

 

                                                            
108 I claim no expertise or knowledge of God in the afterlife. 
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